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PREFACE 
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purposes. 
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CHAPTER 1 
INTRODUCTION 

 
 
 
 
 
 
A. Background  

In today’s era, bank is the core of financial system on every 
country and as the financial intermediary holds an important role in 
the economic system.1 	In Indonesia, the banking industry controls 
about 93% of the total assets of the financial industry, and the rest of 
the industry is controlled by non-banks, such as insurance and finance 
companies (multi-finance). Bank is a financial institution that provides 
the most complete services. 2  Because of that, there must be an 
alternative system such as Islamic bank with its sharia principle if 
something happen in policies implementation that can lead into 
monetary crisis such as in 1998 which would explained later.  

However, the development of the Islamic finance industry has 
informally begun before the issuance of a formal legal framework as 
an operational basis for Islamic banking in Indonesia. It was happened 
on 18-20 August 1990, MUI organized a workshop (lokakarya) 
regarding Bank Interest and Banking system in Cisarua, Bogor, West 
Java. The results of the workshop are discussed in more detail on the 

																																																								
 1 Hermansyah, Hukum Perbankan Nasional Indonesia, (Jakarta: Kencana 

Prenamedia, 2005), p. 7. 
	 2 	see	 Kasmir, Bank dan Lembaga Keuangan Lainnya, (Jakarta: 

Rajagrafindo, 2014), p. 4.	
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Fourth National Congress MUI in Jakarta on 22 to 25 August 1990,3 
which resulted in the mandate for the establishment of working groups 
to establish the first Islamic bank in Indonesia. The working group is 
called “MUI Banking Team” tasked to concretely follow up the 
aspirations and desires of the community as well as perform a variety 
of preparation and consultation with all relevant parties. The result of 
this “MUI Banking Team” could be seen with the establishment of 
PT. Bank Muamalat Indonesia (BMI). BMI establishment deed was 
signed on 1 November 1991 and BMI began operations on 1 May 
1992. the purpose of BMI is to develop the bank institution and healty 
financial system based on efficiency and justice.4 In addition to BMI, 
another pioneer of Islamic banking is the Rural Banks Dana 
Mardhatillah and Berkah Amal which was established on 1991 in 
Bandung, initiated by Sharia Institute for Economic Development 
(ISED).5 

In this period, the Government also issued Law No. 7/1992 
Regarding Banking. It introduced the banking system, which in 
essence stated that one of the businesses of commercial banks and 
rural banks are providing financing for customers based on the 
principle of profit sharing. This provision marks the beginning of the 
era of dual banking system in Indonesia, namely the operation of the 
commercial banking system and the banking system with the principle 
of sharing. This dual banking system meets the needs of the 

																																																								
 3 Rachmadi Usman, Aspek – Aspek Hukum Perbankan Islam di Indonesia, 

(Bandung: Citra Aditya Bakti, 2002), p.84–85.  
 4  Widjanarto, Hukum dan Ketentuan Perbankan Indonesia, (Jakarta: 

Grafiti, 2003), p. 59. 
 5  Republika Newsletter Archive, Sejarah Perkembangan Industri 

Perbankan Syariah di Indonesia, last modified November 27, 2008, accesed on 
October 10, 2016, http://www.republika.co.id/berita/shortlink/16813.  
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community with banking products and services support the financing 
sectors of the national economy.6  

Before were going further, sharia bank is basically run their 
banking system with their efforts based on the principle of Islamic 
Sharia law or by reference to the Qur'an and Al-Hadith. Sharia iself is 
arabic words and has meaning “the path to be followed”. Literally, it 
means “the way to a watering place”. The path shown by Allah 
through its messenger. That liberates human from servitude to other 
than Allah.7 The purpose of the system in accordance with Islamic 
sharia law is to operate, especially regarding muamalat procedures for 
example by abstaining from practices, which contain elements of 
usury and the conduct of investment activities on the basis of 
financing. Meanwhile, business activities with reference to the Al-
Quran and Al-Hadith is intended to operate following the bans and 
orders contained in the Qur'an and the Sunna of Prophet Muhammad. 
With the ban mainly concerned about the practice of bank containing 
and the elements of usury. 8  Broadly speaking Islamic Banking 
business activities can be divided into fund raising, fund distribution, 
services.9 

Furthermore in 1998, a change of Law No. 7/1992 concerning 
Banking amended by Law No. 10/1998. The change was further 
encouraged the development of the existence of the Islamic banking 
system in Indonesia. Based on this law, the General Public Bank is 

																																																								
 6 See Article 6 letter (m) and article 13 (c) Law No. 7/1992 Regarding 

Banking. 
 7 Brian Kettell, Intoduction to Islamic Banking and Finance (Chippenham: 

Wiley, 2011), p. 13. 
 8  Amanita Novi Yushita, Bank dan Lembaga Keuangan Lainnya, 

(Jogjakarta: State University of Jogjakarta Press, 2014), Chapter 6, Accessed on 29 
April 2016, http://staff.uny.ac.id/sites/default/files/pendidikan/amanita-novi-yushita-
se-msi/bank-syariah.pdf. 

9	Adiwarman A. Karim, Bank Islam, Analisis Fiqih dan Keuangan, (Jakarta: 
PT RajaGrafindo Persada, 2004), p. 87. 
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allowed to conduct operations based on sharia principles, namely 
through the opening of UUS (Sharia Business Unit). 10 Commercial 
banks may choose to carry out business activities based on a common 
system or sharia or doing both of these activities. 

Because economic and monetary crisis that occurred in Indonesia 
during the period 1997 – 1998 was a very heavy blow to the 
Indonesian economy system, in that period many financial 
institutions, including banks, have been experiencing financial 
difficulties. The high interest rates have caused the cost of capital for 
the business sector. which ultimately resulted in the decline of the 
capacity of the production sector. As a result the quality of bank assets 
dropped drastically while the banking system is required to continue 
to provide compensation to depositors in accordance with the level of 
market and interest rates. The low competitiveness of businesses in 
the production has also led to a reduced role of the banking system in 
general to function as an intermediary investment activities. During 
the period of economic crisis, Islamic banks can still show a relatively 
better performance compared with conventional banking institutions. 
It can be seen from the relatively low distribution of financing 
problems (non performing loans) in Islamic banks and the absence of 
negative spread in its operations. This is understandable, given the 
rate of return on Islamic banks do not refer to interest rates and 
ultimately can provide investment funds with capital costs are 
relatively lower to the community. And in 1999 to complete Law No. 
10/1998 Concering Banking, Law No.23/1999 was enacted which in 
essence resulted that Bank Indonesia can run their duty based on 
sharia principle.  

Moreover, after the crisis period the development of islamic 
banking in Indonesia is carried out within the framework of the dual 
banking system within the framework of the Indonesian Banking 
																																																								

10 See the elucidation of Law No. 10/1998. 
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Architecture (API) which issued by Bank Indonesia, to present the 
alternative for a more complete banking services to the people of 
Indonesia. Taken together, the system of Islamic banking and 
conventional banking synergistically support the mobilization of 
public funds more widely to improve funding sectors of the national 
economy. Characteristics of the Islamic banking system that operates 
on the principle provides an alternative banking system that is 
mutually beneficial for the community and banks, as well as highlight 
aspects of fairness in transaction and ethical investment, promoting 
the values of solidarity and partnership in production, and avoid 
speculative activity in financial transaction, By offering a range of 
banking products and services are diverse with more varied financial 
scheme, Islamic banking to be an alternative banking system that is 
credible and can be beneficiated by all segments of society Indonesia 
without exception. In the context of macro economic management, the 
widespread use of a variety of products and Islamic financial 
instruments will be able to glue the relationship between the financial 
sector and real sector and create harmony between the two sectors. 
The more widespread use of products and Islamic instruments in 
addition to support financial and business community will also reduce 
transactions are speculative, thus supporting the stability of the 
financial system as a whole, which in turn will make a significant 
contribution to the achievement of price stability medium-long term.11 

Then in 2004 Bank Indonesia issued Bank Indonesia Regulation 
(PBI) No. 6/24/PBI/ 2004 concerning Commercial Bank Conducting 
Business Based on Sharia Principles in order to encourage the 
development for a networking of offices channeling activities in 
accordance with sharia principles, so the regulation of Islamic banking 

																																																								
11  “Sekilas Perbankasn Syariah Di Indonesia”, bank Indonesia on sharia 

banking, http://www.bi.go.id/id/perbankan/syariah/Contents/Default.aspx, accessed 
on June 20, 2016. 
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become more comprehensive & clear also in order to provide legal 
certainty. That PBI is expected to encourage the creation of a strong & 
efficient national banking. With the issuance of this regulation, Decree 
of the Board of Directors of Bank Indonesia Number 32/34/KEP/DIR 
dated May 12, 1999 concerning Sharia Commercial Banks is revoked 
and declared no longer valid. 

The most important material in these regulations is the 
implementation of office channeling for sharia banks. This policy is 
an innovation and new breakthrough that could be considered 
spectacular for the development of Islamic banking industry in 
Indonesia. Office channeling policy is also intended to improve public 
access to the services of Islamic banking. With this new system of 
Islamic banks no longer need to set up branches in many places UUS 
in providing Islamic banking services. So the cost of expansion is 
much more efficient. Office channeling policy is also intended to 
direct the activities of banks to be able to support the growth of the 
national economy through the activities of Islamic banking. 
Application of office channeling, will enable people to do Islamic 
transactions. In other words, access to the location of Islamic banks 
which have become obstacles will be overcome, because during this 
time the community is willing to transact with the Islamic banks run 
into difficulties because not many Islamic banks operating in global. 
With office channeling these obstacles can be overcome. Based on the 
reality of the above, then this channeling office services, ought to be a 
positive influence on the development of sharia banking industry in 
the future.12 

Furthermore In 2005, Bank Indonesia issued Bank Indonesia 
Regulation No. 7/35/PBI/2005 in order to encourage growth and 

																																																								
12 Suryani, Kebijakan Layanan Syariah (Office Channeling), Jurnal Hukum 

Islam (JHI) Volume 10, Number 1, (June 2012): 121 – 122. 
	



Banking Law in Bank Shariah Aceh	 13	

development of commercial bank conducting business based on sharia 
principles in order to serve the whole society, the needs of necessary 
adjustments to policies regarding the regulation of capital that requires 
for the establishment of the new bank. Paid up capital is set at least 
1.000.000.000.000,00. (One trillion rupiahs). 

The clearer picture regarding Changing of Business Activities from 
Conventional Bank to Sharia Bank are regulated in PBI No. 
8/3/PBI/2006 as amended by PBI No. 9/7/PBI/2007. Changes to the 
business activities of commercial banks to become Islamic banks must 
be with permission from Bank Indonesia. So with the change in 
business activity is expected to further expand the network owned by 
the Islamic banking and expected to be able to reach all levels of 
society.  

Moreover in Indonesia, with the enactment of Law No. 21/2008 

concerning Sharia Banking it shows that juridical legitimacy are 
explicitly not only the possibilities for growth and development of 
Islamic banking, but also need to develop non-bank sharia institutions. 

As the law specifically regulating Islamic banking, in this Law also 
regulates the issue of compliance sharia (Sharia compliance) whose 

authority is at the Indonesian Ulama Council (MUI), which is 
represented by the Sharia Supervisory Board (DPS) to be formed in 
each Sharia Bank and Sharia Division. To follow up the 

implementation of the fatwa issued by MUI into Bank Indonesia 
Regulation, Bank Indonesia within the internal committee set up 

Islamic banking, which consists of representatives from Bank 
Indonesia, the Ministry of Religion, and the public compositionally 
balanced. Meanwhile, the settlement of disputes which may arise in 

Islamic banking, will be done through the courts in the Religious 
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Courts. In addition, it also opened the possibility of settling disputes 
through consultation, banking mediation, arbitration institution, or 

through the courts in the General Courts all agreed in the Agreement 
by the parties.13 

On April 29, 2009 Bank Indonesia has issued PBI No. 

11/15/PBI/2009 concerning the changing of business activities from 
conventional bank to sharia bank.  In Article 2 (1) stated that the 
Conventional Banks may make changes to business activities and 

become Islamic Bank also in paragraph (2) declared for change the 
business activities of conventional banks into Islamic Banks can be 

made from Conventional Commercial Bank to Sharia Commercial 
Bank. 14  The changed activities requirements efforts should be 
included in the business plan of the Conventional Bank,15 then the 

Conventional Banks must have a Capital Adequacy Ratio Provision 
(CAR) of at least 8% and a tier one capital of at least Rp 

100.000.000.000,00 (one hundred billion rupiah).16 
One of the bank that has been doing conversion policies nowadays 

are PT. Bank Aceh, PT. Bank Aceh previously has been approved by 
Bank Indonesia Governor Decree No.12/61/KEP.GBI/ 2010 dated 29 
September 2010. The Bank also started Islamic banking activities 
using Bank Indonesia Letter No. 6/4/DPB/BNA dated October 19, 
2004 concerning License of Sharia Office brand inside commercial 
activities of the Bank. Bank began to conduct operations based on 
sharia principles on November 5, 2004. A new history began carved 
																																																								

 13 See the elucidation of Law No. 21/2008 on Sharia Banking. 
 14 See Bank Indonesia Regulation No. 11/15/PBI/2009 article 3. 
 15 See Bank Indonesia Regulation No. 11/15/PBI/2009 article 5. 
 16 See Bank Indonesia Regulation No. 11/15/PBI/2009 aarticle 8 point b. 
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out by the Bank Aceh through the Extraordinary General Meeting of 
Shareholders dated May 25, 2015 to change the business activities of 
a conventional system into a sharia system entirely. It was 
commenced after the date of decision had been enacted, regarding the 
conversion process begins with the Bank Aceh team of coversion 
supervised by the Financial Services Authority. After going through 
various stages and permitting process required by OJK, finally PT. 
Bank Aceh obtain conversion operational licenses by OJK Board of 
Commissioner to change the business activities from conventional 
system to sharia system as a whole. Operating license for the 
conversion is determined by the OJK Board of Commissioners 
decision No. KEP-44/D.03/ 2016, dated September 1, 2016. 
Regarding permit for the changing business activities from 
Conventional Commercial Banks to Sharia Bank PT Bank Aceh 
Sharia presented by OJK Board of Commissioners to Aceh Governor 
Zaini Abdullah through Aceh OJK Chief Ahmad Wijaya in Banda 
Aceh. In accordance with the applicable provisions that the Bank's 
Aceh Sharia operation can only be implemented after it was 
announced to the public, held on 19 September 2016 simultaneously 
on the entire network of Bank Aceh office branch. Since that date the 
Bank Aceh has been able to serve all our customers and the 
community with a pure Islamic system in accordance with PBI No. 
11/15/PBI/2009 provisions.17 
B.   Research Problem  

1. How to Establish Sharia Bank in accordance with the banking 
rules and regulations that prevails in Indonesia? 

																																																								
 17The brief history of Bank Aceh, http://www.bankaceh.co.id/?page_id=82, 

accesed on October 12, 2016. 
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2. Why PT. Bank Aceh choose conversion policies to establish 
sharia bank as their instrument in order to do sharia banking 
rather than any other way of establishment?  

3. What are the legal implications of PT. Bank Aceh Syariah 
establishment using conversion policies?  

C. Research Purpose   
General Objective  

 The main objective of this scientific research is to acknowledge 
how sharia bank has been establish through conversion policies by 
increasing the awareness of it towards the development of social, 
economic, and security as well as the law & regulation that has been 
changing from times to times. It is hoped that by and through this 
research, readers shall understand how it affecting our national 
banking system. It is also to persuade the law enforcer or the financial 
service authority in Indonesia to protect and criticize the 
establishment, by enforcing banking law specific instruments of 
regulation regarding conversion policies to support the 
implementation on how it supposed to be established. Lastly it gives 
us broader perspective on how the analysis of PT Bank Aceh sharia 
establishment through conversion policies can be an option, especially 
by the applicable law and measures taken by PT Bank Aceh.  

Specific Objective  
a. To explain the recent development of Sharia Bank in national 

banking system 
b. To give comprehensive understanding under the prevailing law 

and regulation regarding the establishment of PT Bank Aceh 
Sharia Through Conversion Policies 

c. To understand the framework of Sharia Bank Establishment 
implemented by PT Bank Aceh, Regarding concept of 
conversion to become Sharia Bank. 
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d. To give an example of Sharia Bank Establishment on how it 
supposed to be establish through conversion policies by 
bringing the case of PT Bank Aceh Sharia establishment.  

D.  Operational Definition  
a. Sharia Bank: A Bank conducting business based on the Sharia 

Principles consisting of Sharia  Commercial Bank and Sharia 
Rural Bank.18 

b. Sharia Business Unit: is a working unit of the Conventional 
Commercial Bank head office functioning as head office of 
offices or units conducting business activities based on the 
Sharia Principle, or working unit in a branch office of a Bank 
located overseas conducting conventional business activities 
functioning as a head office of sub- Sharia branches and/or 
sharia  unit.19  

c. Sharia Principle:Funding/Financing is based on the principle of 
profit sharing (Mudharabah), Financing by equity participation 
(Musharaka), The principle of buying and selling goods with 
profit (Murabahah) Financing of capital goods is based on the 
principle of pure rental without selection (Ijarah), Financing 
with ownership of the leased goods from the bank to our side 
(Ijarah wa Iqtina)20 with the prohibition that mainly concerned 
about the practice of bank containing and had elements of 
usury. 

d. Conversion: The Changing of Business Activities21 
E.   Research Methodology  
																																																								

 18 See Article 1 Point 7 Law No. 21/2008 Concerning Sharia Banking. 
 19 See Article 1 Point 10 Law No. 21/2008 Concerning Sharia Banking. 
 20  “Prinsip Bank Syariah”, Syariahbank.com Education on sharia bank 

principle, last modified February, 26, 2015, accessed on April 29, 2016, 
http://www.syariahbank.com/prinsip-bank-syariah/. 

 21 See the elucidation of Bank Indonesia Regulation No. 11/15/PBI/2009 
Regarding The Changing of Business by Conventional Commercial Bank to 
Becoming Sharia Commercial Bank  
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1. Analysis Method  
This research shall use a normative juridical method, which is 
by reviewing and analyzing the secondary data that are 
understood as a set of rules or positive norms in legislation 
system that regulates the society. Therefore this research can 
be deemed as a library research, which is a research towards 
secondary data22. The method that will be used to conduct this 
scientific research is the juridical normative method by doing 
the literature study/ literary works study, which will upgrade 
the knowledge and provide a general description about the 
topic, which is would be discussed later on. 

2. Specification of Research  
 The specification in this research is descriptive research 
analysis that is a  research to describe and analyze the 
problems in the real practice and it  included as a type of 
library research that will be served in descriptive and 
 additionally of field study towards interview method from 
scholars or  expert  in this issue. This research will describe 
and analyze the  phenomenon thoroughly and will give 
an overall picture about the  phenomenon which is being 
analyzed. Descriptive research analysis  method is stages 
in order to do objective representative of indication exist in the 
research. The purpose of this method is to create picture,or 
framework systematically, factual and accurate regarding facts, 
the nature and as well as phenomenon relationship of the issue 
investigated. In the use of descriptive research method, 
therefore the writer of this research could describe and analyze 

																																																								
 22 Soerjono Soekanto dan Sri Mamudji, Penelitian Hukum Normatif Suatu 

Tinjauan Singkat, (rajawali: Jakarta, 1985), page 15.  
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the issue raised in this research, which is techniques and 
system to establish Sharia Bank   

3. Data Resource  
 This research deemed as a normative law research, then the 
type of data that will be used in the secondary data, which 
contains the primary, secondary and tertiary resources, for the 
following:  
a. Primary Sources: Sources, which have legal binding 

power in Sharia Bank establishment, such as:  
1. Law No. 7/1992 Regarding Banking amended by 

Law No. 10/1998 
2. Law No. 21/2008 Concerning Sharia Banking,  
3. Law No. 40/2007 Concerning Limited Liability 

Company  
4. Law No. 21/2011 Concerning Financial Service 

Authority  
5. Government Regulation No. 28/1999 Regarding 

Merger, Consolidation, and Acquisition 
6. Bank Indonesia Regulation No.11/10/PBI/2009 

Regarding Sharia Business Unit and its amandement 
No. 15/14/PBI/2013 

7. Bank Indonesia Regulation No. 11/3/PBI/2009 
Regarding Sharia Bank 

8. Bank Indonesia Regulation No. 11/15/PBI/2009 
Regarding The Changing of Business by 
Conventional Commercial Bank to Becoming Sharia 
Commercial Bank  

9. Bank Indonesia Regulation No. 14/6/PBI/2012 
Regarding Fit and Properties of Sharia Bank and 
Sharia Business Unit  
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10. OJK Regulation No. 24/POJK.03/2015 Regarding 
Products of Sharia Bank and Sharia Business Unit  

11. OJK Regulation No. 6/POJK.03/2016 Regarding 
Business Activities and office Channeling Based on 
Bank Core Capital  

12. Bank Indonesia Circular Letter No. 11/9/DPbS 
Regarding Sharia Commercial Bank 

13. Bank Indonesia Circular Letter No. 11/24/DPbS 
Regarding The Changing of Business by 
Conventional Commercial Bank to Becoming Sharia 
Commercial Bank  

b. Secondary Sources: Sources which gives explanation to 
the primary source, which are documents or the minutes of 
regulations. These Sources are heavily related to the 
primary source and which could assist to analyze, 
understand and explain the primary resources. 23  The 
examples for the secondary sources are books, articles, 
research report, papers, workshops, etc.  

c. Tertiary Sources: Sources which will give explanation and 
guidance for the primary and secondary sources, such as: 
Law Dictionary  

F. Data Collecting Method  
The data-collecting method that would be used by the researcher is 

by collecting, interpreting and studying any relevant documents and 
interview. The documentary study is related to the primary sources, 
secondary source, and tertiary sources acquired by concerns to the 
updating and relevance issues. Through documentary study will give 

																																																								
 23 Sri Mamudji et al., Metode Penelitian dan Penulisan Hukum, (Jakarta: 

Badan Penerbit Fakultas Hukum Universitas Indonesia, 2005.  
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the correct theoretical and operational definition for this research, and 
will give an understanding that this is the research worthy of a study. 

To maintain the originality of this paper, the type of data collecting 
method that is going to be in used in this article is going to be in used 
is going to be elaborated as follows:  

1. Library Research  
Library research is defined as the systematic study and 
investigation of some aspect of library and information science 
where conclusions are based on the analysis of data collected 
following pre-established research designs and methodologies24, 
with books regarding conversion policies in Indonesia. 

2. Document Research  
Documentary research is the use of outside sources, documents, to 
support the viewpoint or argument of academic work. The process 
of documentary research often involves some or all of 
conceptualizing, using and assessing documents, in which the 
writer is going to use several journals regarding conversion 
policies. 

3. Interview 
The author will collect data through interviews with legal experts 
such as lawyers and judges to inquire about legal facts relating to 
this study. Thus the authors will interview the bank and other 
parties regarding conversion in full and also practice legally 
binding and legal experts regarding bank establishmen regulations 
in Indonesia 

G.  Data Analyzing Method  
The data analyzing method is done by the normative - qualitative 

approach. This normative - qualitative approach is the research 
procedure by interpretation and restating what is being stated in the 

																																																								
24Definition Document Research ., HLWIKI Canada, 

http://hlwiki.slais.ubc.ca/index.php/Research_methods (accessed October 30, 2016). 
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regulation. This research is normative because the scientific research 
is based on the positive norms, in other hand, qualitative because of 
the data analysis based on the result to find a new principles and 
informations ad=nd resulted in a form of descrptive research   
H. Writing Structure  

 CHAPTER I :   INTRODUCTION 
In this chapter the writer will explain the 
background of the research that will consist 
of explanations on how the Sharia bank can 
be established in national banking system, 
furthermore that cannot be separated from 
the first chapter, including the concept of 
sharia bank, history & development of Bank 
Aceh, with conversion implementation to 
establish sharia bank. This chapter will also 
consist of elaborations on the research 
questions, research purpose, conceptual 
frame, research method as well as the writing 
structure. 

CHAPTER II :   THE ESSENTIALS OF SHARIA BANK  
                    ESTABLISHMENT  

In this chapter, the writer will discuss further 
about the conceptual theory and law 
regarding the essentials of Sharia Bank 
establishment, how is the procedure of sharia 
bank establishment in Indonesia what 
requirement that’s need to be fulfilled, the 
conversion policies regarding sharia bank, 
types of sharia bank establishment lastly the 
purpose of sharia bank establishment 

CHAPTER III  :   ANALYSIS OF BANK ACEH  
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       SHARIA ESTABLISHMENT 
In this chapter, the writer will answer how 
the Bank Aceh Sharia establish especially 
with conversion process as one of the Sharia 
Bank that now exist and supposed to be, with 
comprehensive legal analysis based on the 
collected data, law, legal aspect, and theory 
in this scientific research. 

CHAPTER IV   :   CONCLUSION 
This chapter will be the last chapter of this 
scientific research, the writer will provide 
you final statement and critics about what 
has been discussed in the previous chapter, 
that also consist suggestion. Hopefully, this 
scientific research will be useful for the 
readers to get more knowledge and 
information about Sharia Bank establishment 
in Indonesia 
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CHAPTER 2 
THE ESSENTIALS OF SHARIA BANK 

ESTABLISHMENT 
	
	
	
	

	
A. Background  

It can be said that the birth of the Islamic bank is not apart from 
society's fundraising efforts are aligned with the orientation value that 
grows in the Islamic community. Islam forbids the muamalah practice 
that contains and may lead to riba, so it has established the bank 
without interest in accordance with the basic principles of Islamic 
teachings. Most scholars believe that the bank interest is usury and 
therefore haraam. For that cultivated their banking systems in 
operation do not charge interest to customers.25 But the elimination of 
riba is not a very simple task in view of its pivotal role and it’s total 
integration in the current economic order. 26  The prohibitions were 
introduced to guarantee protection of the poor and needy and to ensure 
they could have access to funds at what was deemed a reasanble rate 
of interest.27  The concept of justice should be based on the Qur’anic 
concept of justice. Hence in its objective of establishment, the Islamic 
bank must consolidate and find a proper equilibrium between religion, 
which emphasized tauhid and moral, with business dimension, which 

																																																								
 25Rachmadi Usman, Aspek – Aspek Hukum Perbankan Islam di Indonesia, 

(Bandung: Citra Aditya Bakti, 2002), p.4.  
 26 John R. Presley, Directory of Islamic Financial Institution, (New York: 

Routledge, 2012), p.3.  
 27 Natalie Schooon, Modern Islamic Banking Products and Processes in 

Practice, (Cornwall: Wiley, 2016), p. 28. 
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places importance on profit.28 On the basis of these ideas was born the 
desire to establish a financial institutions and mechanisms system that 
based on sharia and not contain the elements of usury. Then an 
Islamic bank is sprung worldwide, including in our country. 
B. Islamic Banking Development Policy  

1. Law No. 7 Year 1992 Period  
The development of the Islamic finance industry has informally 
begun before the issuance of a formal legal framework as an 
operational basis for Islamic banking in Indonesia. Prior to 
1992, it has established several entities of non-bank financing 
that has implemented the concept of profit sharing on the 
operations. It shows the community needs the presence of 
financial institutions to provide financial services in accordance 
with sharia. To answer the needs of the community for the 
realization of sharia-compliant banking system, the government 
has included the possibility of the new legislation. Law No. 7 of 
1992 concerning Banking implicitly has opened up 
opportunities that banking activities have operational base based 
on profit sharing that in detail spelled out in Government 
Regulation No. 72 Year 1992 on Banks Based on Principles of 
Profit Sharing. Legislation provision has been used as the legal 
basis for the operation of Islamic banks in Indonesia which 
marked the start of the era of dual banking system in Indonesia. 
In the period from 1992 to 1998, there was only one Islamic 
banks and 78 Sharia Rural Banks (BPRS), which has been 
operating. 

2. Law No. 10 Year 1998 Period  

																																																								
 28  Sudin Haron and Wan Nursofiza Wan Azmi, Islamic Finance and 

Banking System Philosophies, Principles, & Practices, (Selangor: McGraw-Hill, 
2009), p. 97. 
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The development of Islamic banking in Indonesia is an 
embodiment of the people's demand which requires an 
alternative banking system that in addition to providing banking 
/ finance healthy, also meet Islamic principles. The development 
of Islamic financial system has actually begun before the 
government formally laid the foundations of legal operations. 
Thus, legalization of Islamic banking activities through Law No. 
7 of 1992 as amended by Law No. 10 Year 1998 and Law No. 
23 of 1999 concerning Bank Indonesia is a response to a real 
demand from the public. 
Furthermore, the change of Law No. 7 Year 1992 concerning 
Banking amended by Law No. 10 of 1998. The change was 
further encouraged the development of the existence of the 
Islamic banking system in Indonesia especially has facilitated 
dual banking system.29 Based on this law, the General Public 
Bank is allowed to conduct operations based on sharia 
principles, namely through the opening of UUS (Sharia 
Business Unit). Commercial banks may choose to carry out 
business activities based on a common system or sharia or doing 
both of these activities. 
It should emphasized that, Islamic bank is not emerging as a 
competitor to the economic institutions that already exist, but 
rather as a void filler or as a complementary institutions - 
financial institutions that are necessary for teh economic 
development.30 
Following the issuance of the statutory provisions, the Islamic 
banking system since 1998 has shown a fairly rapid growth, 

																																																								
 29  Greg Fealy and Sally White, Expressing Islam Religious Life and 

Politics in Indonesia, (Singapore: ISEAS, 2008), p.229. 
 30  see Amin Aziz, Mengembangkan Bank Islam di Indonesia, (Jakarta: 

Bangkit, 1992), p. 11. 
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which is about 74 per cent growth in assets per year. In order to 
carry out the mandate of the law and in order to develop the 
Islamic banking system that is trustworthy as well as responding 
to the challenges that will be faced by the Indonesian Islamic 
banking system, Bank Indonesia has formulated the "Blueprint 
for Development of Islamic Banking in Indonesia". Framework 
for the development of the Islamic banking must not be 
separated from the Indonesian Banking Architecture (API) that 
is currently in preparation. The blueprint was laid position and 
perspective of Bank Indonesia in developing Islamic banking in 
Indonesia and serves as a guideline for stakeholders of Islamic 
banking. Philosophical views and accomplishments strategy 
outlined in the Vision, Mission and initiatives that will be 
carried out over a period of 10 years. The vision of the 
development of Islamic banking activities are:31 

"The realization of the Islamic banking system that is 
competitive, efficient, and meets the principles of prudence 
and capable of supporting the real sector significantly 
through the activities based on profit sharing and financing 
for real transactions within the framework of justice, mutual 
help and the pursuit of virtue in order to achieve the benefit 
of society". 

The initiatives formulated a translation targets to be achieved in 
a set of initiatives are especially important to be conducted by 
Bank Indonesia along with stakeholders in the coming period. 
The initiatives taken generally emphasize the aspect of 
increasing adherence to Islamic principles, improving the 
quality of prudential regulations, improved operational 

																																																								
 31 Bank Indonesia Blueprint Regarding The Development of Sharia 

Banking in Indonesia, http://www.bi.go.id/en/publikasi/perbankan-dan-
stabilitas/syariah/Pages/ blueprint.aspx,accesed on October 10, 2016. 
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efficiency and competitiveness, as well as increased stability of 
the banking system. Implementation of the initiative can be 
divided into three phases of achieving. In the first stage, the 
initiative prioritized to lay the foundation for the growth of a 
strong development. Once you have a strong development 
foundation, in the second phase, the initiative is focused on 
efforts to strengthen the structure of the industry. In the third 
phase, the initiative is focused on meeting the standards of 
international financial service quality. 
In this period, there is also the implementation of office 
channeling for sharia banks. Office Channelling BI is a term 
used to describe the use of commercial banks (conventional) in 
serving transactions with Islamic Laws, on condition that the 
relevant bank already has UUS. The provisions of this Office 
Channeling stipulated in Bank Indonesia Regulation 8/3/PBI/ 
2006 on Policy of Office Channeling (branches opening sharia 
units) .In developments are then applied to Bank Indonesia 
Regulation (PBI) No. 9/7 / PBI / 2007 on Amendment to Bank 
Indonesia Regulation (PBI) No. 8/3/PBI / 2006 on the 
Amendment Operations Conventional Commercial Bank to 
Commercial Banks Conducting Business Based on Sharia 
Principles and Opening of Bank Offices Conducting Business 
Based on Sharia Principles by Commercial Banks. 32  Office 
channeling policy is also intended to improve public access to 
the services of Islamic banking. With this new system of Islamic 
banks no longer need to set up branches in many places UUS in 
providing Islamic banking services. So the cost of expansion is 

																																																								
 32  Ghesie Merita, Tinjauan Hukum Pelaksanaan Ketentuan Office 

Channeling Dalam Upaya Pengembangan Perbanan Syariah Di Indonesia Pada 
BNI Syariah, eprints.undip.ac.id/9043/1/Ghesie_Merita_2009.rtf, accessed on 
October 12, 2016.   
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much more efficient. Office channeling policy is also intended 
to direct the activities of banks to be able to support the growth 
of the national economy through the activities of Islamic 
banking. Application of office channeling, will enable people to 
do Islamic transactions. In other words, access to the location of 
Islamic banks which have become obstacles will be overcome, 
because during this time the community is willing to transact 
with the Islamic banks run into difficulties because not many 
Islamic banks operating in global. With office channeling these 
obstacles can be overcome. Based on the reality of the above, 
then this channeling office services, ought to be a positive 
influence on the development of sharia banking industry in the 
future.33 

3. Law No. 21 Year 2008 Period  
Law No. 21 Year 2008, which was ratified on July 16, 2008 has 
some general provisions are interesting to observe. General 
provisions referred to (Article 1) is a novelty and will give 
certain implications,34 including: 
1. The term of Rural Bank were converted into Sharia Rural 

Bank. These changes to further confirm the difference 
between credit and financing based on Islamic principles. 

2. Definitions of Sharia Principle. Referred to in the definition 
has two important messages: (1) the principles of sharia is the 
principle of Islamic law and (2) the determination of the 
parties / institutions authorized to issue fatwas that became 
the basis of sharia. 

3. Determination of the Sharia Supervisory Board as affiliated 
parties as well as public accountants, consultants and 

																																																								
 33 Suryani, Kebijakan Layanan Syariah (Office Channeling), Jurnal Hukum 

Islam (JHI) Volume 10, Number 1, (June 2012). 
 34 See Article 1 Law No. 21 Year 2008. 
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appraisers. 
4. Definition of financing has changed significantly compared 

to the definition contained in the previous Law on banking 
(Law No. 10 Year 1998). In the latest definition, financing 
can be a profit sharing transactions, leasing transactions, 
buying or selling, lending and borrowing transactions and 
lease transaction services (multiservice). 

Principles of business activities in the Islamic banking Islamic 
principles, economic democracy and the precautionary principle. 
What is meant by Islamic principles is a business activity that 
does not contain usury, gambling, gharar, unclean objects and 
cause injustice. While the definition of the principle of 
economic democracy is a business activity that contains the 
values of justice, solidarity, equity and expediency. The purpose 
of Islamic banking is to support the implementation of national 
development.35 
The function of Islamic banking, besides performing the 
function of the collection and distribution of public funds, also 
perform a social function, namely (1) in the form of institution 
Baitul Maal who receive zakat, donation, charity, grants and to 
distribute to organizations zakat, and (2) islamic financial 
institutions in the form of cash waqf recipients who receive 
endowments of money and distribute it to the manager (Nazhir) 
who appointed.  
The parties will conduct business Sharia Bank or Sharia 
Business Unit must first obtain a license as a Sharia Bank or 
Sharia Business Unit (Unit Usaha Syariah) from Bank 
Indonesia. In order to obtain a license referred to Sharia Banks 
must meet the following minimum requirements of the 
organizational structure and governance; capital; ownership; 

																																																								
 35 See the elucidation of Law No. 21 Year 2008. 
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expertise in the field of Islamic Banking; and feasibility. While 
the Conventional Commercial Bank will be conducting business 
based on Sharia principles must open sharia business unit head 
office with the permission of Bank Indonesia. 
Shariah Bank who have obtained a business license after the 
enactment of Law No. 21 Year 2008 concerning Islamic 
Banking, shall clearly indicate the word "sharia" after the word 
"bank" or the name of the bank. While Sharia Business Unit 
who have obtained a business license after the enactment of Law 
No. 21 of 2008 concerning Islamic Banking, shall clearly 
indicate the phrase "Sharia" after the name of the Bank in the 
relevant Sharia Bussines Unit office 
In addition to establishing new Sharia Bank or Sharia Business 
Unit, parties who wish to conduct Islamic banking business 
activities can perform the conversion of conventional banks into 
Islamic banks. The conversion of Bank Syariah become 
conventional banks is forbidden in this law.36 In addition, the 
establishment of a new Islamic Banks can be done by means of 
separation (spin off) from the parent bank voluntarily37 or do it 
in order to fulfill obligations.38 
Sharia Bank or UUS may open branches and / or offices under 
branches. The opening of the branch office can only be done 
after obtaining permission from Bank Indonesia. While the 
opening of office under branches reasonably enough only 
reported to Bank Indonesia and could soon be operational after 
receiving a letter of confirmation from Bank Indonesia. 39 
Opening Branch Offices, representative offices and other types 

																																																								
 36 See Article 5 Law No. 21 Year 2008. 
 37 See Article 16 Law No. 21 Year 2008. 
 38 See Article 68 Law No. 21 Year 2008. 
 39 See Article 6 Law No. 21 Year 2008. 
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of offices abroad by Islamic Banks and UUS only be done with 
the permission of Bank Indonesia. Meanwhile, the Sharia Rural 
Bank are not allowed to open branches, representative office and 
other offices in other countries.  
A Sharia legal entity should be a limited liability company40 in 
which its statutes in addition to fulfilling the requirements as set 
forth in the statutory provisions, also includes matters regarding 
the appointment of directors and commissioners as well as 
organizing the General Meeting of Shareholders which include 
setting task of management, remuneration of commissioners and 
directors, annual accountability report, appointment and fees of 
public accounting firm. 
Islamic Banks may only be established and / or owned by an 
Indonesian citizen (citizen) and / or legal entities Indonesia, 
Indonesian citizen and / or Indonesian legal entities with foreign 
citizens and / or foreign legal entities in partnership, or local 
government , While Sharia Rural Bank may only be established 
and / or owned by a citizen and / or Indonesian legal entity 
wholly owned by the citizen, local government, or a 
combination of two or more parties than the citizen, Indonesian 
legal entities and local governments41. 
Bank Syariah may only issue registered shares. Islamic Banks 
can do a public offering of securities in the capital market does 
not contradict Sharia principles and provisions of the legislation 
in the field of market mode. 42  Every effort in merger, 
consolidation and acquisition of Bank Syariah must obtain prior 
permission from Bank Indonesia. The results of merger and 
amalgamation between Islamic Bank with other banks are 

																																																								
 40 See article 7 Law No. 21 Year 2008. 
 41 See article 9 Law No. 21 Year 2008.	
 42 See Article 12,13,14 Law No. 21 Year 2008. 



Banking Law in Bank Shariah Aceh	 33	

required to be Islamic Bank.43 
C. Legal Requirement of Sharia Bank Establishment  

1. New Sharia Bank Establishment  
From what has been described in the previous chapter, the 
writer, in this section will seek to solve the problem matters 
which has been stated in Chapter 1 and explain the procedure 
from the beginning as follows: 
The form of Sharia Commercial Bank as Legal Entity in 
Indonesia   
As mentioned in Article 21  Law No. 10 year 1998  A 
Commercial Bank may be established in one of the following 
legal forms:  
a. Limited Liability Company 
b. Cooperative; or 
c. Regional Government Enterprise.    
But as mentioned in Article 7 Law No. 21/2008 concerning 
sharia Islamic banking and Article 2 Bank Indonesia Regulation 
No. 11/3/PBI/2009 The Legal Entity Form of Sharia Bank is 
Limited Liability Company. Therefore banks must have Article 
of Association and also some of legal requirement that has been 
stated in Law No. 40 year 2007 Regarding Limited Liability 
Company about the establishment itself.  
Besides fulfilling Basic Article of Association requirements as 
stipulated in prevailing law it should also contain the provisions 
of:44 
a. The appointment of members for the Board of 

Commissioners, Board of Directors, and Sharia Supervisory 
Board must with the approval of Bank Indonesia first; 

																																																								
	 43	See Article 17 Law No. 21 Year 2008.	
 44 See Article 3 Bank Indonesia Regulation No. 11/3/PBI/2009.  
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b. Terms, number, duties, authority, responsibility, and other 
things concerning Board of Commissioners, Board of 
Directors, and the corresponding Sharia Supervisory Board 
must in accordance with the prevailing law; 

c. General Meeting of Shareholders of the Bank determines the 
tasks of management, the remuneration of the Board of 
Commissioners and Board of Directors, annual accountability 
report, appointment and fees of public accounting firm, the 
use of profits, and other matters specified in the prevailing 
Bank Indonesia regulation; and 

d. General Meeting of Shareholders to be led by President 
Commissioner or Head Commissioner. 

Those are some standard requirements of Limited Liability 
Company, which must fulfilled by Sharia Banks, but before that 
Banks might only be established and conduct business 
operations after obtaining a license from Bank Indonesia. The 
granting of licenses referred shall be in two (2) stages:45 
a. Approval in principle, meaning approval to conduct 

preparations for establishment of the Bank; and 
b. Business license, meaning a license to conduct banking 

activities after the preparations referred to approval in 
principle  

First is approval in principle, there are letter submitted by at 
least one of the prospective owners to Bank Indonesia, 
supplemented with supporting documents. Shall be 
accompanied with the fulfillment of capital, at least 30% (thirty 
percent) of the minimum paid up capital that is proven by 
supporting document.  The writer will comprehensively 
explaining about Supporting Document that contain approval in 

																																																								
	 45	See Article 4 Bank Indonesia Regulation No. 11/3/PBI/2009.	
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principle for establishment of the Bank submitted using the 
format of a letter accompanied by the following documents46: 
1. The deed of establishment or the draft of establishment deed 

of Limited Liability Company (PT), including article of 
association or draft for article of association at leas contain:  
a. Name and Seat of Corporation; 
b. Conduct business activities as a Banks; 
c. Capital; 
d. Ownership; 
e. Provision regarding the appointment for members of 

Board of Commissioners, The Board of Directors, and 
Sharia Supervisory Board with approval Bank Indonesia 
first 

f. Provisions regarding the number, duties, authority, 
responsibility as well as other requirements concerning the 
Board of Commissioners, Directors, and Sharia 
Supervisory Boards in accordance with the provisions of 
the legislation; 

g. The provisions regarding General Meeting of 
Shareholders that determines the tasks of management, 
remuneration for Board of Commissioners and Board of 
Directors, annual accountability report, appointment and 
fees regarding public accounting firm, the use of profits, 
and other matters set forth in the provisions of Bank 
Indonesia; and 

h. The provisions regarding General Meeting of 
Shareholders to be chaired by the President Commissioner 
or Commissioner; 

2. The list of shareholders and details of each shareholding: 

																																																								
 46 See Bank Indonesia Circular Letter No. 11/9/DPbs Dated April 7, 2009. 
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A. In which case the shareholder is an individual then must 
enclosing the following documents: 
1. The Latest one month Photograph size of 4 x 6 cm; 
2. Photocopy of identity card (KTP) or passport that still 

valid; 
3. Curriculum vitae 
4. A personal statement that stated never commit acts of 

fraud, embezzlement, and fraudulent in the field of 
banking, finance, and other business, and not been 
convicted of a felony; 

5. In the case of individual shareholders are the 
controlling shareholders then it must be accompanied 
by additional documents as follows: 
a. A personal statement stating that are not listed in 

Decency and Eligibility (Disqualified List) as 
stipulated in Fit and Proper Test set by Bank 
Indonesia; 

b. A personal statement stating that: 
i. Not been declared bankrupt; and 

ii. Was never stated as shareholder, Board of 
Commissioners, or Board of Directors of the 
company and / or the management of other 
legal entities that found guilty of causing a 
company and / or other legal entity declared 
bankrupt 

Based on a court warrant within a period of 5 
(five) years prior to the date of application; 

c. A personal statement letter that states are willing to 
overcome the difficulties of capital and liquidity; 
and 
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d. A personal statement letter that states do not have a 
debt problem; 

B. In which case the shareholder is a legal entity it must be 
accompanied by the following documents: 
1. Deed of incorporation, including articles of association 

and the following changes have been approved by the 
competent authority, including the foreign legal entity 
in accordance with applicable regulations in the country 
of origin of such legal entity; 

2. Photo, photocopy of identity card or passport, 
curriculum vitae, and a personal statement from: 
a. Each member of the Board of Commissioners and 

members for Board of Directors in terms of the legal 
entity is Limited liability company; or 

b. Each member of the board in terms of form legal 
entities other than limited liability company; 

3. The recommendations of the authorities in the country 
of origin for foreign legal entities; 

4. A list of shareholders and the number of respective 
nominal each owner; 

5. Financial statements of legal entity that have been 
audited by public accountant with the position of 6 
(six) months prior to the date of application for 
approval in principle. In the case, that legal entity is 
still in the process of auditing their financial 
statements, they can submitted the previous year's 
financial statements which has been audited with 
unaudited financial statements. The latest financial 
statements which have been audited must be submitted 
to Bank Indonesia after being received from the Public 
Accounting Firm; 
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6. In the case that shareholder which formed as legal 
entity is controlling shareholders, shall be attached 
additional documents as follows: 
a. List of the owners of that legal entities up to the last 

owner (ultimate shareholders); 
b. A personal statement of: 

i. Each member of the Board of Commissioners and 
Directors of the legal entity referred to the form 
of legal entity is a limited liability company; or 

ii. Each member of the board of the legal entity 
referred to in the form of legal entity other than 
the Company Limited; 

Which states they are not listed in Decency and 
Eligibility (Disqualified List) as stipulated in Fit and 
Proper Test set by Bank Indonesia 

c. A personal statement of: 
i. Each member of the Board of Commissioners 

and member of the Board of Directors of the 
legal entity referred to in the form of legal entity 
is a limited liability company; or 

ii. Each member of the board of the legal entity 
referred to in the form of legal entity other than 
the Company Limited; 

Which states that they are not been declared 
bankrupt and have never been a shareholder, 
member of the Board of Commissioners, or 
members of the Board of Directors of the company 
and / or the management of other legal entities found 
guilty of causing a company and / or other legal 
entity declared bankrupt by a court warrant within a 
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period of 5 (five) years prior to the date of 
application; 

d. Statement letter stating the legal entity is willing to 
overcome the difficulties of capital and liquidity that 
is signed by: 

i. Member of the Board of Directors of the legal 
entity referred to in it is the Company's legal 
entity form Limited; or 

ii. Member of the board of the legal entity referred 
to the form of legal entity other than Limited 
Liability Company  

Authorized person to represent the legal entity 
concerned. 
If the Bank is part of the holdings of a business 
group, the statement letter must sign by one or more 
last owner (ultimate shareholders) that are the 
majorities; 

e. A statement stating that the legal entity does not 
have a debt problem that is signed by: 

i. Member of the Board of Directors of the legal 
entity referred to in it is the Company's legal 
entity form 

ii. Limited; or member of the board of the legal 
entity referred to in the form of legal entity 
other than limited liability company  

Authorized to represent the legal entity concerned; 
and 

f.  Projections of financial statements for a period of at 
least 3 (three) years compiled by an independent 
party; 
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C. In which case the shareholder is the government, both 
central and local, it must be accompanied by the following 
documents: 
1. Certificate that lists the name of the official authority to 

represent the government; 
2. Photograph and a photocopy of identity card of the 

competent authority representing the government;  
3. Statement or document that explains the source funds 

for the establishment of the Bank; and 
4. In the case of shareholders of PSP, the government is 

must be accompanied by additional documents affidavit 
stating that the government is willing to address capital 
and liquidity difficulties Bank signed by an officer 
authorized to represent government; 
a. The list of candidates for the Board of 

Commissioners, members of the Board of Directors, 
and Sharia Supervisory Board is accompanied by the 
following documents: 
a) Photograph 1 (one) month of the final size of 4 x 

6 cm; 
b) Photocopy of identity card or valid passport; 
c) Biographies (curriculum vitae); 
d) Personal statement letter from each candidate 

stating never committed acts of fraud (fraud, 
embezzlement, and fraudulent) in the field of 
banking, finance, and other business, has been 
convicted of a felony, and is not listed in the 
Register of Decency and Eligibility (Disqualified 
List) as stipulated in the Test Fit and Proper Test 
(Fit and Proper Test) set by Bank Indonesia; 
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e) Personal statement letter from each candidate 
stating that: 
1. Have not been declared bankrupt; and 
2. Have never been a shareholder, member of the 

Board Commissioners, or members of the 
Board of Directors of the company and / or the 
management of other legal entities found 
guilty for causing a company and / or other 
legal entity declared bankrupt based on a court 
warrant within a period of five (5) Last year 
before the date of application; 

f) Personal statement letter from each candidate for 
member of the Board of Commissioners and 
Directors stating that does not have a debt 
problem; 

g) Certificate of educational institutions and/or 
training in the field of Islamic banking which has 
been followed by candidates for Board of 
Commissioners and candidates for the Board of 
directors in accordance with the requirements of 
competence; 

h) Certificate of education institution and training 
from Sharia Council – Indonesia Council of 
Ulama in the field of sharia mu'amalah and in 
banking or finance in general, have been 
followed by the candidates for Sharia 
Supervisory Board in accordance with the 
requirements competence; 

i) Statements from the proposed members of the 
Board of Commissioners that the person 
concerned does not violate the double position as 
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stipulated in Bank Indonesia Regulation 
concerning Sharia Commercial Bank; 

j) Statements letter from the prospective member 
for Board of Directors that does not violate the 
double position as stipulated in Bank Indonesia 
Regulation concerning Sharia Commercial Bank  

k) Statements Letter from each candidate members 
of Sharia Supervisory Board that the person 
concerned does not violate the double position as 
stipulated in Bank Indonesia Regulation 
concerning Sharia Commercial Bank  

l) Statements Letter from the proposed members of 
the Board of Commissioners that the person 
concerned has or does not have a family 
relationship to the second degree with fellow 
candidates for Board of Commissioners and / or 
Board of Directors; 

m) Statements Letter from the candidates for the 
Board of Director that the person concerned has 
or does not have a family relationship to the 
second degree with the candidates for Board 
Commissioner and / or fellow candidate members 
of the Board of Directors; 

n) Statements Letter from members of Board of 
Directors that either individually or jointly have 
no more than 25% (twenty five percent) capital of 
other companies; and 

o) A letter of recommendation from the National 
Sharia Council – Indonesia Council of Ulama for 
prospective members of Sharia Supervisory board 
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b. The proposed composition and structure of the 
organization as well as the names for candidates of 
officials until Executive Officers; 

c. The feasibility study on market opportunities and 
economic potential; 

d. Business plan that is at least containing: 
a) Business plan that includes the collection and 

distribution of funds and the strategy of its 
achievement; and 

b) Projected monthly balance sheet and monthly 
cumulative income statement, during the twelve 
(12) months from the date the Bank operates; 

e. The corporate plan in the form of long-term strategic 
plan, in order to achieve the Bank's objectives; 

f. The risk management guidelines, including 
guidelines for risk control systems, internal control 
system plan, a plan that used information technology 
systems, and guidance on the implementation of 
good corporate governance (GCG); 

g. Work Systems and procedures which are complete 
and comprehensive used in the Bank's operations; 

h. Evidence for payment of capital of at least 30% 
(thirty percent) of the paid-up capital in the form of 
photocopy of a deposit slip iB of the Bank or Sharia 
Business Unit in Indonesia have legalized, on behalf 
of "The Board of Governors of Bank Indonesia, qq. 
one of Sharia Supervisory Board" or" qq. one of the 
owners" in the case of Sharia Supervisory Board 
absence. That Bilyet iB deposits should stating that 
the disbursement of funds can only be made after 
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written approval from the Board of Governors of 
Bank Indonesia. 

In the case of establishment of the Bank by the 
Government, the provisions concerning proof of 
payment regarding capital and procedure of 
submission regarding capital carried out in 
accordance with the provisions of the prevailing 
laws and regulations; and 

i. The waiver of shareholders that the source of funds 
used in the framework of the Bank's ownership: 

i. Not originate from loans or financing facilities 
any form of bank and / or other parties; and / or 

ii. Do not originate from and for the purpose of 
money laundering (money laundering).  

In terms of prospective shareholders of the Bank are legal 
entities, the statement letters signed by the authorized 
board to represent the legal entity concerned. In terms of 
prospective shareholders of the Bank in the form of bank 
refers to the provisions governing inclusion.  
Second is Business Licenses, the writer will 
comprehensively explaining about Supporting Document 
that contain License application submitted by using the 
form of letter as accompanied by the following 
documents: 
1. The deed of incorporation Limited Liability Company 

(PT), which contains article of association that have 
been approved by the competent authority; 

2. The list of shareholders and details of each 
shareholders 
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3. The list of candidates for the Board of Commissioners, 
members of the Board of Directors, and Sharia 
Supervisory Board  

4. Photocopy of Limited Stay Permit Card (KITAS) or 
Permanent Residence Permit (KITAP) from the 
competent authority for foreigners who became a 
candidate member of the Board of Directors; 

5. Photocopy of Limited Stay Permit Card (KITAS) or 
Permanent Residence Permit (KITAP) of the competent 
authority for foreign nationals who became a candidate 
member of the Board of Commissioners and intends to 
reside in Indonesia; 

6. Photocopy of work permit from the competent 
authority for foreign nationals who became a candidate 
member of the Board of Directors and / or prospective 
members of the Board of Commissioners; 

7. The proposed composition and structure of the 
organization, feasibility studies, business plans, 
corporate plans, guidelines, as well as systems and 
procedures  

8. Proof of compliance with the minimum paid-up capital 
in the form of a photocopy of a deposit slip iB from the 
Bank or Sharia Business Unit in Indonesia which has 
been legalized, on behalf of "the Board of Governors of 
Bank Indonesia, qq. One of sharia supervisory board 
"or" qq. one of the owners "in the case of Sharia 
Supervisory Board absence. IB deposit slips should be 
stating that the imbursements of funds can only be 
made after written approval of the Board of Governors 
of Bank Indonesia. In the case of establishment of the 
Bank by the Government, the provisions concerning 
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proof of payment regarding capital and procedure of 
submission regarding capital carried out in accordance 
with the prevailing laws and regulations; 

9. Statement Letter from shareholders that the fulfillment 
of capital as not come from prohibited sources of funds 
as stipulated in Bank Indonesia Regulation concerning 
Sharia Commercial Bank.  In terms of prospective 
shareholders of the Bank originated from legal entities, 
the statement letters signed by the authorized board of 
members to represent the legal entity concerned. In 
terms of prospective shareholders of the Bank in the 
form of bank refers to the provisions governing 
inclusion.  

10. The evidence of operational readiness at least include: 
a. Readiness of buildings and office equipment, 

including office photo and the layout of the room; 
b. Documents showing technology system information 

including the following core banking system and 
information on telecommunications networks; 

c. Proof of ownership, rights of use for building, or 
building rental agreements for the office 

d. Specimen forms / slips with iB Bank logo that will 
be used for operations of the Bank; and 

e. Photocopy of Taxpayer Identification Number 
(TIN). 

Further Comprehensive Requirement Regarding the 
approval of principle and Business Licenses 
1. Approval or rejection of application for approval in 

principle, provided no later than 60 (sixty) days after 
receive the complete application. 
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2. Approval or rejection of application for approval in 
principle as provided by Bank Indonesia based on: 

i. Research regarding the completeness and 
correctness of documents; 

ii. Analysis that provide, the level of healthy 
competition between Banks and Sharia Business 
Unit, saturation level of number of Banks and 
Sharia Business Unit as well as the equitable 
distribution of national economic development; 
and 

iii. Fit and proper test against controlling 
shareholders candidates, candidates for Board of 
Commissioners, and the candidates for the Board, 
as well as interviews with candidates for Sharia 
Supervisory Board. 

3. Another requirement for parties applying for 
establishment of the Bank shall conduct a presentation 
to Bank Indonesia consisting the entire plan for the 
establishment of the Bank. 

The Time Limit & Exception regarding approval in 
principle and business licenses: 
1. Apply for a period of 1 (one) year since the date of 

approval. 
2. The party that has been received approval in principle 

shall not conduct business Bank, before get the 
business licenses  

3. If within the period Persons who have received 
approval in principle do not apply for a business license 
to Bank Indonesia, the given approval in principle has 
to be invalid. 
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Application to obtain a business license submitted by the 
parties that have been granted approval in principle to 
Bank Indonesia, supplemented with supporting documents 
that has been writer explained before must be 
accompanied by a minimum paid up capital as evidence as 
supporting documents. Approval or rejection of an 
application for a license issued no later than sixty (60) 
days after receive the completion of application that 
provided by Bank Indonesia based on: 
a. Research regarding the completeness and correctness of 

documents; and 
b. Fit and proper test also interviews of the parties in the 

event of replacement. 
Banks that have received an operating license from Bank 
Indonesia Bank shall open for business no later than sixty 
(60) days after the date the business license is issued. The 
business activities shall be reported by the Bank Director 
to the Bank Indonesia no later than 10 (ten) days after the 
date of execution of business activities. if within the 
period) Bank does not open, then the permissions that 
have been granted are not applicable. Banks that have 
received an operating license from Bank Indonesia 
required clearly state the word after word Sharia Bank or 
after the name of the bank in writing of the name. The 
obligation referred to in paragraph (1) only applies for 
Banks to get a business license after the enactment of Law 
No. 21 of 2008 concerning Islamic Banking. To obtain 
such license a Sharia Bank must at least meet the 
following requirements:  
a. The organization formation and its management 
b. Capital 
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c. Ownership 
d. Expertise in the field of Sharia (Islamic) Banking; and  
e. Business feasibility.    
Modal  
Paid up capital to establish the Bank is determined less of 
1,000,000,000,000.00 (one trillion rupiahs). Banks may 
only be established and / or owned by: 
a. Indonesian citizens and / or Indonesian legal entities; 
b. Indonesian citizens and / or Indonesian legal entities 

with foreign citizens and / or foreign legal entities in 
partnership; or 

c. Local government. 
Bank ownership by legal entities referred to in Article 6 
paragraph (1) the highest net worth of the legal entity 
concerned. Sources of funds used in the framework of the 
Bank's ownership is prohibited: 
a. Comes from a loan or financing facility in the form any 

of the bank and / or other parties; and / or 
b. Comes from and for the purpose of money laundering 

(money laundering). 
The parties can be the owner of the Bank shall meet 
integrity requirements, which at least includes: 
a. Have good character and morals; 
b. Committed to complying with Islamic banking rules 

and other legislation in force; and 
c. Have a high commitment to the development of healthy 

and resilient Bank (sustainable). 
2. Sharia Business Unit  

Sharia Business Unit, henceforward called UUS, is a working 
unit of the Conventional Commercial Bank head office 
functioning as head office of offices or units conducting 
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business activities based on the Sharia Principle, or working unit 
in a branch office of a Bank located overseas conducting 
conventional business activities functioning as a head office of 
sub-Sharia (Islamic) branches and/or sharia (Islamic) unit.47 The 
legal basis is furthermore explain in Bank Indonesia Regulation 
11/10/PBI/2009 but then amended by Bank Indonesia 
Regulation 15/14/PBI/2013.  The permission regarding Sharia 
Business Unit: (1) The opening UUS can only be done with the 
permission of the Bank Indonesia. (2) The granting of licenses) 
doing the form of a business license. (3) Approval or rejection 
of an application for a UUS License provided by Bank  
 Indonesia to consider include: 
a. Assessment of the commitment BUK in UUS establishment; 
b. Analysis to study the feasibility of establishing UUS; 
c. Analysis, among other things saturation level of number BUS 

and UUS; 
d. Interview of the Director of UUS and candidate members of 

DPS; 
e. Analysis of the ability of capital BUK; and 
f. Analysis of the fulfillment of the legal aspects of separation 

UUS become BUS. 
3. Spin-off Policies Regarding Sharia Business Unit 

Separation (spin-off) is new legal institution in Indonesia that 
has been introduced through Law No. 40 Year 2007 regarding 
Limited Liability Company (Company Law) and Law no 21/ 
2008 Regarding Islamic Banking. In the Company Law, the 
separation is defined as a legal act performed by the Company 
to separate the business that resulted in all assets and liabilities 
of the Company to switch for the law to one or more of the 
Company or any part of the Company's assets and liabilities 

																																																								
 47 See article 1 Point 10 Law No. 21 Year 2008 
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transferred due to the Company's legal or more. In the context of 
banks, institutions of this separation are defined as the 
separation of the business of the Bank into two or more business 
entities, in accordance with the laws.  Article 135 Paragraph (1) 
Company Law determines that the separation can be done by 
means of separation of pure or impure separation. Pure 
separation resulted in all assets and liabilities of the Company to 
switch for the law to two or more of the Company other who 
received the transition and the Company did expire for legal 
separation. While separation is not purely resulting in part of the 
Company's assets and liabilities transferred due to the law, other 
company or who received the transition, and the Company did 
the separation remains. 
Bank Indonesia Regulation Number 11/10/PBI/ 2009 provides 
definitions of separation (spin-off) as a separate business from 
the BUK (Conventional Commercial Bank, pen) into two or 
more business entities in accordance with the provisions of the 
applicable laws and regulations. From this article it can be 
concluded that the laws and regulations applicable in the field of 
Limited Liability Company, all is not specifically regulated by 
this regulation.48 Definition of the separation (spin-off) can also 
be found in Black's Law Dictionary, is as follows: Spin-off is a 
corporate divestiture in which a division of a corporation 
becomes independent on company and stock of the new 
company is distributed to the corporation's shareholders.49 
Sharia Banking Law states that Sharia Business Unit can be a 
separate Sharia Banks after obtaining approval from Bank 
Indonesia. This law shows that voluntary Conventional 

																																																								
 48 See Article 1 point 14 Bank Indonesia Regulation Number 11/10/PBI/ 

2009 regarding Sharia 
 49 Black’s Law Dictionary (9th ed. 2009), available at Westlaw BLACKS. 
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Commercial Bank that has been providing sharia banking 
through the mechanism of Islamic window by establishing 
Sharia Business Unit in the head office can perform separation 
and meant to serve as an Islamic Banks, which are independent 
legal entities.50 
However, Sharia Business Unit existence as a unit or division of 
a conventional commercial bank is not permanent, but 
temporary as mentioned before in the example of BNI Sharia 
Business Unit. This is furthermore explained in Law No. 
21/2008 concerning Sharia Banking Article 68 paragraph 1, 
stating that: "In the case of conventional commercial bank 
having Sharia Business Unit of which its asset value reached at 
least 50% (fifty percent) of the total value of assets of the parent 
bank or the 15 (fifteen) years since the enactment of the Sharia 
Banking Law, the conventional Commercial Bank is obliged to 
conduct the separation of Sharia Business Unit become Islamic 
banks. "Based on the foregoing, it is understood that 
conventional banks are required to perform the separation (Spin-
off) of their Sharia Business Unit held into Islamic banks if the 
value of its assets has been achieve at least 50 percent of the 
total value of assets of the parent bank or have been operating 
for 15 years since the enactment of Sharia banking Law.   
It is reaffirmed In Article 40 of Bank Indonesia Regulation No. 
11/10/2009 mentioned in Article (1) that "Conventional 
Commercial Bank has a separate compulsory Sharia Business 
Unit into Sharia Bank if: a. Sharia Business Unit asset value has 
reached 50% (fifty percent) of the total value of assets of the 
parent Bank; or b. no later than 15 (fifteen) years since the 
enactment of Law No. 21/2008 concerning Islamic Banking. " 
so the sharia bank establishment is compulsory.  

																																																								
 50 See Article 16 Law No.21/2008 
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Implementation of the separation is done by the board of 
directors, but to decide whether the implementation of the 
approved or not is through the General Meeting of Shareholders. 
Directors should consult with creditors. If creditors objected to 
the plan, the plan must be submitted at the General Meeting of 
Shareholders in order to get a settlement. During the settlement 
has not been reached; the separation cannot be implemented. 
This is for the benefit of creditors because it can be just the 
owners of the company have a bad faith use this as a gap 
separation institution to avoid the payment obligation or debt. 
Separation can also be a way out in case of any disputes 
between the shareholders so that each company can have their 
own independent company. 
Regarding the mechanism of separation (spin-off) UUS been 
specifically regulated in Bank Indonesia Regulation (PBI) No. 
11/01/PBI/ 2009. 51  It should be noted that PBI 
No.11/10/PBI/2009 regarding Sharia is actually amended by 
Regulation No.15/ 14/ PBI/ 2013 on Amendment to Bank 
Indonesia Regulation No.11/10/PBI/2009 regarding Sharia but 
editorial article number still maintained as before. 
According to Article 41, there are two ways the separation of 
UUS from the parent bank, first by setting up Sharia 
Commercial Bank (BUS) new; or secondly by transferring the 
rights and obligations of UUS the existing BUS. 'Separation of 
UUS by way of Establishment BUS can only be done with the 
permission of Bank Indonesia (now Financial Services 
Authority). Paid-up capital of at least five hundred billion 
(500,000,000.00). If the paid-up capital of less, the addition can 
be done in the form of cash and / or land and buildings used for 
operational BUS separation results. Paid-up capital BUS 

																																																								
 51 See Chapter IX Articles 40-54 
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separation results shall be increased to at least one trillion 
(1,000,000,000,000.00) no later than 10 (ten) years after the 
business license granted BUS. (See Article 45) Provision BUS 
permits the establishment of the separation is done in two (2) 
phases: a. approval in principle, meaning approval to conduct 
preparations for establishment of BUS result of separation; and 
b. operating license, which permits granted after the separation 
BUS ready to conduct operations. (Article 46). It is important to 
note, if permission has been granted to BUK principle, but in a 
period of six months after the license granted BUK principle 
does not have a business license BUS result of the separation, 
the approval in principle given are not applicable. (Article 48). 
By karean it BUK have to prepare all the necessary 
requirements to the maximum extent possible. 
As for how the separation of the two, namely the separation of 
UUS Way Transfer of Rights and Obligations to the BUS also 
only be done with the approval of Bank Indonesia (now 
Financial Services Authority). If the approval of the transfer 
plans have been obtained, the BUK who have UUS must 
announce it in a national newspaper no later than 10 (ten) days 
and transfer the rights and obligations of UUS to BUS no later 
than 30 (thirty) days after the date of approval of the transfer is 
given. If within 30 days of the transfer of rights and obligations 
of UUS to BUS receiver separation is not done then given 
approval will be reviewed. Then the receiver separation are also 
required to report its financial condition after receiving a 
transfer of rights and obligations of UUS no later than 10 (ten) 
days after the date of implementation (see Articles 52 and 53). It 
is important to note that the separation of UUS from BUK by 
transferring the rights and obligations of UUS to BUS who have 
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been there can only be done on a BUS which has ownership ties 
with BUK that has UUS (see Article 41 [3]). 

4. The Conversion of Conventional Bank to Sharia Bank 
Conversion and Ground of the Conversion itself in Indonesia  
The conversion of one of the conventional banks is able to 
increase the market share of Islamic financial. In business, 
conversion of conventional banks to Islamic banks to be a trend 
in the world, such as in Europe. America, and Australia. The 
rationale is that Indonesia is already 20 years working in Islamic 
banking. However, during that period, the market share of 
Islamic banks was only 4.69 percent. Compared to Malaysia, the 
country is already 30 years old to use Islamic banks. With a 
distance of 10 years, the ratio of market share of Indonesia and 
Malaysia so far away. Malaysia's market share exceeded 20 
percent. The Malaysian government is really supportive about 
the development of Islamic banking and finance in the country. 
The Requirement of Conversion  
Establishment of Islamic Banks through conversion stipulated in 
Bank Indonesia Regulation Number. 11/15/PBI/2009 on the 
Changes of business activities From Conventional Bank become 
Syariah  Bank Conventional stated that the Conventional Banks 
may make changes to business activities into Bank Syariah. also 
regarding the changes in the Bank's business into Bank Syariah 
they are must doing52: 
a. Conventional Commercial Bank to Syariah Commercial 

Bank; 
b. Rural Bank to Syariah Rural Bank  
While in article 3 states banned Islamic Bank made changes to 
Bank Conventional business activities. It confirmed that the 

																																																								
 52  See article 2 paragraph 1 & 2 Bank Indonesia Regulation Number. 

11/15/PBI/2009 
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conversion can only be done from a Conventional Bank Sharia 
Bank can not be otherwise. In order to give its approval, Bank 
Indonesia conducted a research on the Bank and the fit and 
proper conduct of the Board of Directors, Commissioners and 
Sharia Supervisory Board of the bank. Approval or rejection of 
applications are given slowest conversion within 60 days after 
receipt of the complete application. 
Banks that have received permission conversion, shall settle all 
rights and obligations of the slowest conventional 360 (three 
hundred sixty) days from the date of its approval. Banks that 
have received permission conversion, shall clearly state the 
word "Sharia" after the word "bank" in writing his name, and 
the banks are prohibited to change back into a conventional 
business activities. Permits conversion applicable from the date 
of approval of changes in the constitution or the establishment 
by the authorities or apply from the date of registration of the 
deed of amendment to statutes in the list of companies, if 
changes in the constitution does not require the approval of the 
competent authority. 
Before the conversion, investors can carry out the acquisition of 
existing conventional commercial banks. Acquisition occurs if 
the purchase of shares acquired banks resulting in the shift of 
control to the acquirer bank, ie if it becomes less 25% of the 
paid up capital of the bank, or less than 25% but determine the 
management / policy bank. Permission granted if the acquisition 
meets the requirements .: 
1. obtaining the approval of the General Meeting of 

Shareholders (GMS) of the bank to be acquired; 
2. acquirer qualify as owner of the bank in accordance with the 

provisions of Bank Indonesia; 
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3. if the acquired banks registered capital market, the capital 
market must comply with the tender offer and the disclosure 
of certain shareholders. 

D. Another Type of Sharia Bank Establishment  
There are three ways to establish sharia bank. First, 

conventional commercial banks, which had sharia business unit, 
acquire a relatively small bank then convert it into a sharia and 
combine their sharia business unit with the newly converted bank. 
Second, conventional commercial banks which, do not yet have their 
sharia business unit, acquiring a relatively small bank and convert it 
into a sharia. Third, conventional commercial banks conduct the 
separation (spin-off) and made into a separate Sharia Banks, the 
establishment is depend on the circumstances, which are the most 
effective way to establish the sharia bank. 
1. Merger  & Consolidation 

A merger is a deal to unite two existing companies into one new 
company. There are several types of mergers and also several 
reasons why companies complete mergers. Most mergers unite two 
existing companies into one newly named company.53  Mergers 
and acquisition are commonly done to expand a company’s reach, 
expand into new segments, or gain market share. All of these are 
done to please shareholders and create value. Meanwhile 
consolidation means, Businesses consolidate when two or more 
small businesses combine to form one larger organization.54 Also 
referred to as amalgamation, consolidation can result in the 
creation of an entirely new business entity or a subsidiary of a 
larger firm. This approach may combine competing firms into one 

																																																								
	 53 	Agus Budianto, Merger Bank di Indonesia Beserta Akibat Akibat 

Hukumnya, (Bogor: Ghalia, 2004), p. 87 
	 54 Ibid, p. 97 
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cooperative business. Merger, Consolidation and Acquisition of 
Bank may be made to:
a. Initiative of the Bank; 
b. Demand for Bank Indonesia; or 
c. Special Agency initiatives. 

Merger, Consolidation and Acquisition shall require prior 
permission from the Board of Directors of Bank Indonesia. Merger 
or Consolidation between conventional banks with the Bank based 
on Sharia Principles can only be done if the Bank arising from the 
Merger or Consolidation meant to be55: 
a. Based on Sharia Principles; or 
b. Conventional banks yet have a Branch Office based on Sharia 

Principles. 
Merger or Consolidation permission can be granted if met the 
following requirements: 
a. Has obtained the approval of the General Meeting of 

Shareholders; 
b. At the time of the Merger or Consolidation of the number of 

Bank Assets Merger or Consolidation results as high as 20% 
(twenty percent of the total assets of the entire Bank in 
Indonesia; 

c. Bank capital arising from the Merger or Consolidation comply 
with the minimum capital adequacy ratio set by Bank 
Indonesia; 

d. Prospective commissioners and directors of the Bank Merger 
or Consolidation results meet the requirements as stipulated in 
Bank Indonesia provisions governing the management of the 
Bank. 

Here are the steps in the process of merger: 

																																																								
 55 See article 17 – 28 Government Regulation No. 28 Year 1999 Regarding 

Merger, Consolidation, and Acquisition 
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1. Signing of Agreement 
2. Establishment of Team for the Merger 
3. Appointment of independent parties 

a. Certified Public Accountants 
b. Law consultant 
c. Appraisal Company 
d. Financial Advisor 
e. Notary  

4. Due Diligence Process 
5. RP delivery to the creditor; 
6. Submission of Statement of Incorporation to the OJK and the 

Securities Exchange; 
7. Summary RP announcement of going to press and to the 

employees of each of the Merged Banks 
8. Making the Circular to the Shareholders; 
9. Drafting Merger Implementation Deed General Meeting of 

Shareholders of Extraordinary followed by reporting and 
announcement of the results of the EGM to the relevant 
parties; 

10. The application for merger approval to Bank Indonesia; 
11. The application for approval of the Minister of Justice and 

Human Rights on amendments Beneficiary Bank Merger; 
12. Merger permit application to Bank Indonesia with a copy to 

the Minister of Justice and Human Rights 
13. Announcement of Merger 

A license application submitted by the Merger or Consolidation of 
directors of each bank will implement Merger or Consolidation 
jointly to the Board of Directors of Bank Indonesia no later than 
fourteen (14) days after the General Meeting of Shareholders with 
a copy to the Minister of Justice. 
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Merger or Consolidation The license application shall be 
accompanied by: 
1. Minutes of the General Meeting of Shareholders; 
2. Certificate of Merger or Consolidation Act and the Bank Act 

amendments resulting from the Merger and / or Deed of 
Establishment including Statutes Bank Consolidated results; 

3. Evidence reporting to OJK and the announcement to investors, 
the bank listed on the stock market; 

4. Evidence of an announcement regarding a draft summary of 
the draft Merger or Consolidation 

In order to give approval or rejection of the permit application 
Merger or Consolidation, Bank Indonesia; 
a. Examine the completeness and correctness of documents; 
b. Interviews with candidates for commissioners and directors of 

the Bank arising from the Merger or Consolidation. 
Approval or rejection of application for permission Merger or 
Consolidation given by the Board of Directors of Bank Indonesia 
within 30 (thirty) days after receipt of complete applications. A 
copy for the approval or rejection was provided by Bank Indonesia 
to the Minister of Law and Human Rights. In case the application is 
rejected, the Indonesian bank will explain the reasons for refusal in 
writing. 
Banks that has obtained permission Merger or Consolidation is 
required: 
1. Prepare closing balance each Banks implementing Merger or 

Consolidation; 
2. Preparing the opening balance sheet of Bank Merger or 

Consolidation results; 
3. Announced the results of Merger or Consolidation 

accompanied by the opening balance sheet of Bank Merger or 
Consolidation results in two (2) daily newspapers having wide 
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circulation no later than 30 (thirty) days after the effective date 
of the Merger or Consolidation permits; 

4. Submit reports on the implementation of the Merger or 
Consolidation to Bank Indonesia no later than 10 (ten) days 
after the date of announcement and shall be accompanied by: 
a. Copy for deed of amendment or a copy of the Deed of 

Establishment including Statutes that has been approved 
by the competent authority; 

b. Daily newspapers notion stated the bank has been merge 
or consolidate. 

2. Acquisition  
An acquisition is a corporate action in which a company buy most, 
if not all, of another firm's ownership stakes to assume control of 
it.56 An acquisition occurs when a buying company obtains more 
than 50% ownership in a target company. As part of the exchange, 
the acquiring company often purchases the target company's stock 
and other assets, which allows the acquiring company to make 
decisions regarding the newly acquired assets without the approval 
of the target company’s shareholders. Acquisitions can be paid for 
in cash, in the acquiring company's stock or a combination of both. 
Companies perform acquisitions for various reasons. They may be 
seeking to achieve economies of scale, greater  market share, 
increased synergy, cost reductions, or new niche offerings. If they 
wish to expand their operations to another country, buying an 
existing company may be the only viable way to enter a foreign 
market, or at least the easiest way: The purchased business will 
already have its own personnel (both labor and management), a 
brand name and other intangible assets, ensuring that the acquiring 
company will start off with a good customer base. 

																																																								
	 56Agus Budianto, Merger Bank di Indonesia Beserta Akibat Akibat 

Hukumnya, (Bogor: Ghalia, 2004), p. 103	
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Acquisitions are often made as part of a company's growth strategy 
when it is more beneficial to take over an existing firm's operations 
than it is to expanding on its own. Large companies eventually find 
it difficult to keep growing without losing efficiency. Whether 
because the company is becoming too bureaucratic or it runs into 
physical or logistical resource constraints, eventually its marginal 
productivity peaks. To find higher growth and new profits , the 
large firm may look for promising young companies to acquire and 
incorporate into its revenue stream. 
When an industry attracts too many competitor firms or when the 
supply from existing firms ramps up too much, companies may 
look to acquisitions as a way to reduce excess capacity, eliminate 
the competition, or focus on the most productive providers. If a 
new technology emerges that could increase productivity, a 
company may decide that it is most cost-efficient to purchase a 
competitor that already has the technology. Research and 
development may be too difficult or take too much time, so the 
company offers to buy the existing  assets of a company that has 
already gone through that process. Here are The Essentials 
Procedure of Acquisition in Indonesia based on the prevailing 
laws57  
1. The acquisition of a bank can be done by individuals or legal 

entities, either through the purchase of shares directly or Share 
Purchase Through Exchange. 

2. Acquisition of Bank conducted through the purchase of all or 
part number of shares of the Bank that resulted in the shift of 
control to the acquirer bank. 

																																																								
 57 See article 29 – 36 Government Regulation No. 28 Year 1999 Regarding 

Merger, Consolidation, and Acquisition 
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3. Purchase of shares resulted in the shift of control of the Bank 
considered the Bank as referred to in paragraph (2) if the 
ownership of shares: 
a. Amounted to 25% (twenty five percent) or more of the 

paid-up capital of the Bank; or 
b. Less than 25% (twenty five percent) or more of the paid 

up capital of the Bank However the decisive either directly 
or indirectly, the management and / or policy of the Bank 

Permission can be granted if the acquisition met the following 
requirements: 
1. Has obtained the approval of the General Meeting of 

Shareholders of the Bank to be acquired; 
2. Parties on the acquisition qualified as owners of the Bank as 

stipulated in Bank Indonesia Regulation governing the 
ownership of the Bank; 

3. If the bank acquired listed on the capital market, the capital 
market regulation must be met regarding the tender offer and 
the disclosure of certain shareholders 

License application for the proposed acquisition of Bank directors 
to be acquired together with the parties will acquire the directors of 
Bank Indonesia enclosing a draft acquisition along with supporting 
documents. In order to give approval or rejection of application for 
license acquisition, Bank Indonesia shall: 
1. Research completeness and validity of the documents; 
2. Interviews with the parties that will make the acquisition 

Approval or rejection of application for permit acquisition by Bank 
Indonesia within 30 (thirty) days after receipt of complete 
applications. A copy of the license acquisition referred to in 
paragraph (1) provided by Bank Indonesia to the Minister of Law 
and Human Rights, whenever there are changes to the Articles of 
Association. If the petition is rejected, Bank Indonesia will explain 
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the reasons for refusal in writing. The acquisition of Bank effective 
from the date of signing the Deed of Acquisition. Directors of the 
Bank shall submit reports to the implementation of the acquisition 
of Bank Indonesia no later than 10 (ten) days after the signing date 
of the acquisition deed be accompanied by a photocopy of the 
acquisition deed. 
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CHAPTER 3 
ANALYSIS ON PT. BANK ACEH REGARDING 

THE IMPLEMENTATION OF CONVERSION 
POLICIES  

	
	
	
	
	
A.	Background		

The Conversion of Bank Aceh to became Bank Aceh Syariah has 3 
backgrounds namely:58		

1. The Results of Extraordinary General Meeting of Shareholders 
(EGM) Bank Aceh. Having previously stated for the spin-off 
policies, but ultimately based at the EGM on May 25, 2015, it 
was decided that the Bank of Aceh will be converted into 
Islamic Banks and changing their business activity from 
conventional became sharia bank. 

2. The Mandate of Islamic Banking Law No. 21 Year 2008 which 
obliges it to be Islamic Banks. Article 68 Paragraph (1) of Law 
No. 21 Year 2008 concerning Islamic Banking stated: "In the 
case of conventional commercial bank has Sharia Business Unit 
(UUS) whose asset value has reached at least 50% (fifty 
percent) of the total value of assets of the parent bank or at least 
15 (fifteen) years from the enactment  and enforcement of these 
law, the Bank is required to conduct Spin-off policies the sharia 
business unit into Islamic Banks". 

																																																								
 58 These backgroud was originally came from interiew session with Mr. 

Teuku Aliansyah, the corporate secretary of PT. Bank Aceh.  
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3. The will of people on Aceh Province based on the research that 
has been done on the clients. Bank Customer agrees to do the 
conversion policies into Bank Syariah Aceh. This is evidenced 
by the results of the customer survey, both customer lending and 
customer financing would still remain a customer of PT. Bank 
Aceh after the conversion into sharia. 

The conversion process has a strategic position in the Islamic 
Banking Industry in the form of: 

1. The Conversion of Bank Aceh has a double impact. Where is 
the Islamic Banking assets will increase as same as the Bank's 
Aceh assets today that 20 trillion, and impacted in the reduces 
of Conventional Banking assets as well as 20 trillion. This 
process double impact will create market share nationally 
Islamic Bank will exceed 5%. 

2. Aceh was the region with the largest market share of Islamic 
Banking in Indonesia 

3. Conversion policies of PT. BankAceh would make them as the 
fifth largest bank in Indonesia Sharia Commercial Bank after 
the Bank Syariah Mandiri, Bank Muamalat, Bank BRI Syariah 
and Bank BNI Syariah. 

4. Conversion could be potential to make PT. Bank Aceh as the 
Bank's fifth-largest fund placement for Hajj 

B. The Completion of Legal Procedures In Running Conversion 
Policy By PT. Bank Aceh 
1. Based on Law No.40 Year 2007 on Limited Liability 

Company 
The results of Extraordinary General Meeting of Shareholders 
(EGM) Bank Aceh. Having previously had been state for the 
spin-off, ultimately based at the EGM on May 25, 2015, it was 
decided that the Bank of Aceh will be converted into Islamic 
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Banks. So there was a change of their business activities and 
arricle association from conventional banks into Islamic banks.59  
Based on article 88 (1) GMS to change the Article of 
Association could be held if:60  
1. Attended at least 2/3 of the total shares with voting rights or 

represented in GMS 
2. GMS decision on changes to article of association is valid if 

approved by at least 2/3 of the total votes cast 
EGM or other GMS can be held at any time based on the needs  
and the benefit of the company61 certain article of association 
must to be approved by the authorized  minister62 and made in 
the public notary that contain:  
1. Name of the Company and / or the domicile of the Company; 
2. The purpose and objectives also business activities of the 

Company; 
3. The period regarding the establishment of the Company; 
4. The amount of the authorized capital; 
5. Reduction of capital, the issued and paid-up; and / or 
6. Company status that closed  would became into a publicly 

listed company or otherwise 
 
 

                               
 
 
 

																																																								
 59 Article 19 Law No. 40 Year 2007 stated that the change of article of 

association is decided in general meeting of shareholders. 
 60  See M. Yahya Harahap, Hukum Perseroan Terbatas, (Jakarta: Sinar 

Grafika, 2013), p. 198. 
 61 Article 78 (4) Law No. 40 Year 2007 
 62 Article 21 Law No. 40 Year 2007 
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Fig. 1  
Shareholders of Bank Aceh in Percentage   

The Shareholders Composition of Bank Aceh 

 
Tab.1 

The detail of shares ownership until 201063  

 
 
																																																								

 63 Capital & Shareholders of PT. Bank Aceh, http://www.bankaceh.co.id/ 
?page_id=139, accesed on November, 15, 2016. 
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So in here the shareholders ownership is between the governor 
and district government and their capital is more than adequate 
to do conversion policies, and after GMS that agreed by 2/3 of 
the quorum they’re agree to do conversion policies. But at first 
Bank Aceh is tempted and acted as the regional development 
bank and its scope is very limited but To give wider latitude to 
Aceh Regional Development bank at that time the local 
government has several times amended the Regional Regulation, 
(which began in Regional Regulation No. 10 Year 1974, 
Regional Regulation No. 6 In 1978, Regional Regulation No. 5 
In 1982, Regional Regulation No. 8 In 1988, Regional 
Regulation No. 3 in 1993 and the last Regional Regulation of 
Aceh Special Province No. 2 of 1999 dated March 2, 1999 on 
the Amendment of Legal Entity form of Regional Development 
Bank of Aceh Special Province into PT Regional Development 
Bank of Aceh Special Province, which has been approved by 
ministry of domestic affairs by its decision No. 584.21.343 
dated December 31, 1999. 
The change of legal form into Limited Liability Company from 
Regional Development Bank is motivated because the 
participation of Aceh in the recapitalization program, in the 
form of an increasing capital for the bank set by the Joint Decree 
of the Minister of Finance, Republic of Indonesia and the 
Governor of Bank Indonesia Decree, Number 
53/KMK.017/1999 and No. 31/12/KEP/GBI dated February 8, 
1999 on the Implementation of the Recapitalization Program for 
Commercial Banks, which was followed by the signing of the 
Recapitalization Agreement between the Government of the 
Republic of Indonesia, Bank Indonesia, and PT. Bank BPD 
Aceh in Jakarta on May 7, 1999. 
Changes in legal form into Limited Liability was determined by 
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the Notary Husni Usman, SH No. 55 dated April 21, 1999, 
named PT Bank Pembangunan Daerah Istimewa Aceh 
abbreviated PT Bank BPD Aceh. The amendment was approved 
by the Minister of Justice Republic of Indonesia with the Decree 
No. C-8260 HT.01.01.TH.99 dated May 6, 1999. In the 
Company's Deed then assigned the authorized capital of PT 
Bank BPD Aceh is increased into Rp 150 billion. Furthermore, 
In accordance with the notarial deed of Husni Usman as notary, 
SH 42 dated August 30, 2003, the authorized capital that placed 
by PT Bank BPD Aceh was increased to Rp 500 billion. 
The one that has been feared in these conversion processes is in 
the terms of legality because the long time ago Bank Aceh is 
listed as Regional Development Bank therefore their needs to 
make PERDA or Regional Regulation to revoke that Regional 
Regulation which has been listed Bank Aceh to do spin-off 
process in aceh they’re calling that (QANUN No.4 Year 2014 
Regarding the establishment of Sharia Bank using the spin-off 
policies)64 and that process needs approval from Aceh house of 
representative therefore the process would be more slowly of 
which has been estimated.  
But Based on Notarial Deed of Husni Usman, notary public in 
Medan. Regarding meeting Resolution No. 10 On December 15, 
2008, on the increase of authorized capital for the Company, the 
authorized capital was increased to Rp1.500.000.000.000 and 
change the Company's name to PT. Bank Aceh. The amendment 
was approved by the Minister of Law and Human Rights of the 
Republic of Indonesia No. AHU-44411.AH.01.02 Year 2009 on 

																																																								
 64 Qanun is the kind of legislative products that regulating the governance 

and community life in Aceh Province, 
http://www.acehprov.go.id/hukum/category/2.html, Accesed on November 12, 
2016. 
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September 9, 2009. The change of name to PT. Bank Aceh has 
been approved by Bank Indonesia Governor Decree No.12 / 61 / 
KEP.GBI / 2010 dated 29 September 2010. 
Moreover the one that acted as the controlling shareholders is 
Mr. Zaini Abdullah as the governor of Aceh Province, 
Controlling Shareholders in here means has a shares of 25% 
(twenty five percent) or more of total issued shares with voting 
rights; 65  Mr. Zaini Abdullah is the one that had an idea to 
convert the conventional system into sharia system. 
Mr Zaini Abdullah is also still conduct the fit & proper test to 
became the controlling shareholders in this conversion process 
after he past these criteria:  
1. has individually or jointly 25% (twenty five percent) or more 

of the shares of Bank Syariah; 
2. directly run the management and / or policy affecting Islamic 

Bank; 
3. holds options or other rights to own shares which if used 

would lead the party owns and / or controls either alone or 
jointly 25% (twenty five percent) or more of the shares of 
Bank Syariah; 

4. cooperation or action that is in line to achieve a common goal 
in controlling Islamic Bank (acting in concert) with or 
without a written agreement with the other party, so that 
jointly owns and / or controls 25% (twenty five percent) or 
more of the shares of Bank Sharia, either directly or 
indirectly, with or without a written agreement; 

																																																								
 65 Related the terms of Controlling Shareholder, the Company Law does 

not recognize the term. However, we can see the Controlling Shareholders definition 
in article 1 point 7 Bank Indonesia Regulation Number 14/6/PBI/2012 regarding Fit 
And Proper Test of Sharia Bank and Sharia Business Unit. 
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5. cooperation or action that is in line to achieve a common goal 
in controlling Islamic Bank (acting in concert) with or 
without a written agreement with the other party, so that 
together have the right options or other rights to acquire 
shares, which, if the right is exercised resulted in the the 
possession and / or control jointly 25% (twenty five percent) 
or more of the shares of Bank Syariah; 

6. control one or more other companies as a whole owns and / 
or controls jointly 25% (twenty five percent) or more of the 
shares of Bank Syariah; 

7. has the authority to approve and / or dismiss members of the 
Board of Commissioners, Board of Directors and Sharia 
Supervisory Board; 

8. indirectly affect or run the management and / or policy of 
Islamic Banking; 

9. perform control of the parent company or the parent company 
in finance from Bank Syariah; and / or 

10. perform control against anyone Control referred to all of 
these process  

Fit and proper test of controlling shareholders candidate 
performed to assess the fulfillment of the requirements:66 
1. integrity; and 
2. financial viability. 
The integrity requirements includes: 
1. has a good character and morals, among other things, the 

attitude comply with regulatory requirements, including 
never been convicted of a Specific Crime within 20 (twenty) 
years prior to nomination; 

2. committed to complying with the legislation in force; 

																																																								
 66 See Article 6 – 15 Bank Indonesia Regulation Number 14/6/PBI/2012 

regarding Fit And Proper Test of Sharia Bank and Sharia Business Unit 
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3. committed to the development of Islamic Banking operations 
were healthy; 

4. not listed in the Incomplet list;  
Financial eligibility requirements evidenced by: 
4. have the financial ability to support the business development 

of Islamic Banking; 
5. do not have a credit / financing jammed and / or debt 

maturity and problematic; 
6. not been declared bankrupt or has never been a shareholder, 

member of the board of commissioners or board members 
who were found guilty for causing a company to be declared 
bankrupt by a court decision within 5 (five) years prior to 
nomination; and 

7. committed to make efforts needed in order to address capital 
and liquidity difficulties faced by the Bank Syaria. 

Whereas for the board of commissioner & directors is different 
in terms of competency67  
1. Have the knowledge, understanding and / or sufficient 

experience in the field of Islamic banking  
2. Have the willingness and the ability to monitor business 

activities of sharia bank to comply with the principles of 
prudence and Sharia principles in the field of Islamic 
banking; and 

3. Have knowledge and understanding of the application of risk 
management; 

For Directors  
1. Have the knowledge and sufficient understanding in the field 

of Islamic banking operations  
2. Have experience and expertise in banking operations, Islamic 

banking, finance or Islamic financial; 
																																																								

 67 Ibid, Article 19 
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3. Have the ability to perform strategic management in order to 
develop a healthy and resilient BUS; and 

4. have knowledge, understanding and skills in the application 
of risk management; 

These are the steps to determine the fit & proper test by 
controlling shareholders, commissioner & directors:  
1. Clarification of evidence, data and information to those who 

tested; 
2. Determination and transmission of results while the fit and 

proper test to the person tested; 
3. The response of the tested against interim results of fit and 

proper test; and 
4. Determination and notification of the last results for fit and 

proper test to the test itself. 
There also interview session that could be done if it’s necessary.  
Nowadays the regulation about fit & proper test has been 
modified by OJK Regulation No. 27 /POJK.03/2016 specifically 
determine in OJK Circular Letter No. 39/SEOJK.03/2016 which 
is the main party of them as directors and commissioners, no 
longer go through a formal interview and a written test. 
Assessment was conducted by the financial services institution 
or a "self-assessment" so that the bank has the responsibility for 
the sustainability of the financial services institutions. 
OJK had assessed the ability of the (candidate) on the basis of 
CV, that is how the monitoring system is works, there are 
deviation from the candidate or not. But they also could invite 
candidates and if necessary. In the regulation, it also regulates 
that all financial institutions have the same reference in the fit 
and proper test so as to avoid regulatory arbitrage and 
inconsistencies in the implementation of the "fit and proper test" 
at the institution OJK Regulated and supervised. Thus there is 



Banking Law in Bank Shariah Aceh	 75	

no longer fit and proper designations special in banking or 
insurance and so on.  
Then after all, operating license for the conversion is determined 
by Financial Services Authority (OJK) decision of Board of 
Commissioners Number. KEP-44/D.03/2016 dated 1 September 
2016 regarding the license Operations granting from 
Conventional Commercial Banks to Sharia Commercial Bank 
presented by the Board of Commissioners of OJK to Aceh 
Governor. 

2. Based on Law No. 21 Year 2008 Regarding Islamic Banking 
As mentioned before Islamic Banking Law No. 21 Year 2008 
which obliges it to be Islamic Banks. stated: "In the case of 
conventional commercial bank has Sharia Business Unit (UUS) 
whose asset value has reached at least 50% (fifty percent) of the 
total value of assets of the parent bank or at least 15 (fifteen) 
years from the enactment  and enforcement of these law, the 
Bank is required to conduct Spin-off policies the sharia business 
unit into Islamic Banks68 
Bank aceh has already started Islamic banking activities with the 
receipt of Bank Indonesia 6/4/DPB/BNA dated October 19, 
2004 concerning Sharia Branch Office License Bank in 
commercial activities of the Bank. Bank began to conduct 
operations based on sharia principles that on November 5, 2004.   
But if we take a look possibilty at that time the initial stage of 
their assets is still too small, so nowadays a conversion policy is 
a policy which could be categorized as very remarkable decision 
by Bank Aceh. Because many implications of this process so it 
can not necessarily could be done soon, these process actually 
there are also those who fear after this conversion.  

																																																								
 68 See Article 68 Paragraph (1) of Law No. 21 Year 2008 
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Hence also the management/executives especially the 
shareholders may see the year of 2015 is the most appropriate 
time because they are already been in touch 11 years with their 
sharia buiness unit from 2004 to 2015 so long time ago they are 
not ready. Automatically they also must see the preparation of 
society whether it has been socialized to society about Islamic 
banking or not. They admit that not all regions throughout the 
province of Aceh is Islamic banks, there are some areas that 
have not been in contact with Islamic banks like in Kutacane. 
It’s only the district there are no islamic bank. Automatically it’s 
a little  bit heavy if their not properly socialized Islamic 
banking, because the system is different. Conventional system is 
alreasy had been proved/commonly knows by the society. For 
example I borrow money 1 billion and I want to place it in a 
conventional bank how can I got interest? but if in sharia system 
it’s does not exist, there are nisbah, how much the nisbah? if the 
earnings results were also profitable. But if  its small revenue 
then the result is also small. So for them these are the right time 
after 11 years and already considered to have good quality of 
human resource and may the society have become socialized of 
Islamic banks.  

3. Based on Bank Indonesia Regulation No. 11/15/PBI/2009 
Establishment of Islamic Banks through conversion stipulated in 
Bank Indonesia Regulation Number. 11/15/PBI/2009 on 
Business Changes from Conventional Banks to Become Syariah 
Bank stated that the Conventional Banks may make changes to 
business activities into Bank Syariah.69 Morevover regarding the 
changes in the Bank's business into Bank Syariah Conventional 
they are must doing70: 

																																																								
 69 See Bank Indonesia Regulation Number. 11/15/PBI/2009 Article 2  
 70 Ibid,.	
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a. Conventional Commercial Bank to Syariah Commercial 
Bank; 

b. Rural Bank to Syariah Rural Bank. 
While in article 3 states banned Islamic Bank made changes to 
Bank Conventional business activities. It confirmed that the 
conversion can only be done from a Conventional Bank Sharia 
Bank can not be otherwise. In order to give its approval, Bank 
Indonesia conducted a research on the Bank and the fit and 
proper conduct of the Board of Directors, Commissioners and 
Sharia Supervisory Board of the bank. Approval or rejection of 
applications are given slowest conversion within 60 days after 
receipt of the complete application. 
PT. Bank Aceh itself not changing the Board of Directors, 
Commissioners and Sharia Supervisory Board but still needs the 
fit & proper test conducted by the relevant authority, the only 
thing that maybe still relevant that sharia business unit and their 
division is not exist anymore while the management and the 
employee is moved to another division.   
As mentioned before In which case the shareholder is the 
government, both central and local, it must be accompanied by 
the following documents: 
1. Certificate that lists the name of the official authority to 

represent the government; 
2. Photograph and a photocopy of identity card of the 

competent authority representing the government;  
3. Statement or document that explains the source funds for the 

establishment of the Bank; and 
4. In the case of Controlling Shareholders is the government 

itself, it is must be accompanied by additional documents 
affidavit stating that the government is willing to address 
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capital and liquidity difficulties Bank signed by an officer 
authorized to represent government; 

Moreover in article 5 stated that the Plan of the changes 
regarding business activities from Conventional Banks into 
Sharia bank should be included in the business plan of 
Conventional Bank. That the reason and the plan of why Bank 
Aceh doing the conversion has been describe before but to make 
these things clearly more	 to	 the	 development	 of	 sharia	
banking	 in	 indonesia	 that	 has	 so	many	potential	 and	 could	
increase	 their	 market	 share.	 because	 in	 the	 aspects	 of	
religious	 &	 cultural	 perspective,	 majority	 of	 people	 in	
indonesia	 is	 moslem	 and	 their	 needs	 a	 system	 that	 keep	
them	away	from	a	sin.		
It	 proven	 by	 the	 facts	where is the Islamic Banking assets will 
increase as same as the Bank's Aceh assets today as well as 20 
trillion, and impacted in the reduces of Conventional Banking 
assets as much as 20 trillion. This double impact proccess will 
create Islamic Bank market share nationally exceed 5%. and 
make make them as the fifth largest bank in Indonesia Sharia 
Commercial Bank after the Bank Syariah Mandiri, Bank 
Muamalat, Bank BRI Syariah and Bank BNI Syariah.	
In article 6 therefore that Conventional Bank will change 
business activities into Sharia Bank must fulfilled: 
a. Adjust the articles of association; 
b. Meet capital requirements; 
c. Adjust the requirements of the Board of Directors and the 

Board of Commissioners; 
d. Forming DPS; and 
e. Present financial statements beginning as an Islamic Bank. 
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Regarding the cost of converison that stated in article 8 then 
Conventional Commercial Bank will undergo changes in the 
business activities into Islamic Banks should: 
a. has a ratio of Capital Adequacy Ratio (CAR) of at least 8% 

(eight percent); and 
b. have core capital of at least Rp.100.000.000.000,00 (one 

hundred billion rupiah). 
Banks that have received permission conversion, shall settle all 
rights and obligations of the slowest conventional 360 (three 
hundred sixty) days from the date of its approval. Banks that 
have received permission conversion, shall clearly state the 
word "Sharia" after the word "bank" in writing his name, and 
the banks are prohibited to change back into a conventional 
business activities. Permits conversion applicable from the date 
of approval of changes in the constitution or the establishment 
by intansi authorities or apply from the date of registration of 
the deed of amendment to statutes in the list of companies, if 
changes in the constitution does not require the approval of the 
competent authority. 
The way PT. Bank Aceh to fulfill their right & obligation to the 
customer is using the Negative confirmation, Negative 
confirmation is a request by an auditor sent to a sample of a 
company's customers asking them to respond only if they find a 
discrepancy between their books and the account recorded on 
the financial statements of the company being audited. Negative 
conformation is used when the accounting  of a company have 
historically had very few errors and are thus considered to be 
strong. The company is asked to double-check the numbers and 
only confirm if there is a discrepancy. 
So in the terms of efficiency and effectivity the process is very 
fast and eventough there are customer that didn’t want these 
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conversion policies they’re protected by the prevailing 
consumer protcetion law therefore Bank aceh must fulfilled their 
right & obligation such as in lending and financing because 
they’re prohibited to do the conventional system itself or they’re 
could be accompany the customer until they found the suitable 
bank. 
In addition Before the conversion, investors can carry out the 
acquisition of existing conventional commercial banks. 
Acquisition occurs if the purchase of shares acquired banks 
resulting in the shift of control to the acquirer bank, ie if it 
becomes less 25% of the paid up capital of the bank, or less than 
25% but determine the management / policy bank. Permission 
granted if the acquisition meets the requirements .: 
1. obtaining the approval of the General Meeting of 

Shareholders (GMS) of the bank to be acquired; 
2. acquirer qualify as owner of the bank in accordance with the 

provisions of Bank Indonesia; 
3. if the acquired banks registered capital market, the capital 

market must comply with the tender offer and the disclosure 
of certain shareholders. 

C. Legal Implication in doing Conversion Policies by PT. Bank 
Aceh  

1. Request Permission of Changing of Business Activity  
To meet clearance requirements of change from the prevailing 
law that has been discussed before, their perform Extraordinary 
General Meetings dated May 25, 2015 and such Amendment 
contained in their article of association among others: 
a. The Changing of bank name from PT. Bank Aceh Become 

PT. Bank Aceh Sharia 
b. Changes in the purpose and objective as well as the 

Company's operations as a commercial bank conducting 
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business based on sharia principle including the branches 
also the asset & liabilities  

c. The Shareholders, the board of director and its executive, still 
needs fit & proper test in the procces of these conversion by 
the relevant authority eventough the parties is still the same. 
there also several change in the structural position which 
exist because the removal of sharia business unit division, 

2. The OJK Decision  
After the fit & proper test of the controlling shareholders, the 
board of directors, & sharia supervisory board also the 
requirement of conversion has been fulfilled. The Operating 
license for the conversion is determined by Financial Services 
Authority (OJK) decision of Board of Commissioners Number. 
KEP-44/D.03/2016 dated 1 September 2016 regarding the 
license Operations granting from Conventional Commercial 
Banks to Sharia Commercial Bank, after the request permission 
has been approved.  

3. The Obligation of the Bank after The license operation has 
been granted.  
The bank that has obtained a license for conversion of business 
shall settle all rights and obligations of the debtor and the 
creditor of business operations conventional later than 1 year 
from the issued date of business activities change permit. Since 
Financial Services Authority (OJK) decision of Board of 
Commissioners Number. KEP-44/D.03/2016 dated 1 September 
2016 that PT. Bank Aceh shall carry out the conversion of all 
assets and liabilities were previously using conventional 
contract become assets and liabilities, which use sharia, the 
longest is 1 year. Converting conventional contract coincides 
with the renaming of the company  
a. Related to the Company Name Change 
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The bank shall give information to the parties’ concerned, 
whether institutional/shareholders, customers or other parties 
who have rights and obligations towards PT. Bank Aceh 
regarding change of name of the legal entity and the transfer 
of rights and obligations. The way that has been used is 
negative confirmation, therefore all core depositors & 
shareholders has been invited to 1 event to give information 
about the change of company name 

b. Related to Conversion, The Consumer Right & Obligation  
the way that has been used in related to the conversion is 
agreement between the shareholders that if there’s something 
happen in these transistion period then the shareholders must 
prepared to increased the capital of PT. Bank Aceh itself with 
the right & obligation of the customer is in a period of 
completion,  (1 year after the changing of the business 
activity from conventional to sharia) 95 % of the customer 
agree with the conversion policies, the customer that has been 
reject the conversion policies protected under the prevailing 
customer protection law therefore the bank must fulfilled 
their right & obligation to the customer, either its financing 
that still used the conventional system or find another bank 
for the customer itself. 
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Figure 2 
The Procedure Scheme of Conventional Commercial Bank to 

Became Sharia Commercial Bank 
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CHAPTER 4 
CONCLUSION & RECOMMENDATION  

 
 
 
 
 
 
A. Conclusion  
 After conducting researches, observations, and readings, there 
are several key points that could be deducted and referred to as the 
conclusion of the paper. It serves as the result of the writer’s analysis, 
and also the writer’s answer towards the question proposed in Chapter 
1, section 1.2. These conclusions are:  

1. The conversion process has been used Law No. 40/2007 and 
Bank Indonesia Regulation No. 11/15/PBI/2009 as the basis of 
the establishment. Moreover it is based on the draft Article of 
Association also the change regarding article of association 
thereafter by the authorized notary and ministry, with markets 
share & the ability of Bank Aceh itself has been able to do the 
conversion proccess. Proved by the majorty of society on aceh 
province and other province in indonesia. also the total assets 
of PT. Bank Aceh which nearly touched 21 Trillion and 
therefore determined by the OJK Board of Commissioners 
decision Number. KEP-44/D.03/ 2016, dated September 1, 
2016.  The changing of its business activity from conventional 
to sharia could lead PT. Bank Aceh sharia to be on the top 5 
Sharia Bank in Indonesia. 

2. The General Meeting of Shareholders, based on The will of 
people on Aceh Province with the research that has been done 
on the clients. Bank Customer agrees to do the conversion 
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policies into Bank Syariah Aceh. This is evidenced by the 
results of the customer survey, both customer lending and 
customer financing would still remain a customer of PT. Bank 
Aceh after the conversion into sharia. Then GMS decided why 
the conversion policies is used:  

a. The will of Governor, as the controlling shareholders 
which seeing the potention of islamic banking in 
indonesia    

b. The Procces is used survey and involved customer also 
the society and they’re agree with the conversion policies  

c. The will of the core depositor of PT. Bank Aceh, which 
has been invited in 1 event to give information about the 
changing of its bussiness activity then the majority of 
shareholders are agree with the conversion policies  

3. The Shareholders, The Board of Director and its executive still 
needs fit & proper test eventhough they are the same person as 
before, there is only a change in the structural position which 
exist because the removal of sharia business unit division, 
because the abilty of Bank Aceh itself, The assets, Controlling 
shareholders & core shareholders competency, which has more 
than adequate based on prevailing laws, then the way that has 
been used is agreement between the shareholders that if there’s 
something happen in these transistion period then the 
shareholders must prepared to increased the capital of PT. 
Bank Aceh itself with the right & obligation of the customer is 
in a period of completion,  (360 Days after the changing of the 
business activity from conventional to sharia) 95 % of the 
customer agree with the conversion policies, the customer that 
has been reject the conversion policies protected under the 
prevailing customer protection law therefore the bank must 
fulfilled their right & obligation to the customer, either its 
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financing that still used the conventional system or find 
another bank for the customer itself. The employee therefore 
still  worked on PT. Bank Aceh, the changing is only in their 
business activity from conventional to sharia There are no 
sharia business unit division and office anymore, all of the 
office is used the same system which are sharia banking. 
Lastly, Conventiononal Banking business activities is 
changing with islamic Banking business activities such as fund 
raising (ba’i), fund distribution (ijarah), services (syirkah) 

B. Recommendation  
 There are several solutions that the writer proposes in order to 
solve the problem, or at least enhance the effects that are currently 
affecting the society and shariah bank establishment itself. These 
solutions are not absolute, and may change as the related society 
progresses with time. Other solutions to similar effects is also 
encouraged, though may not be similar to the ones proposed by the 
writer. The solutions proposed by the writer are as follow: 

1. The Conversion process of PT. Bank Aceh could have been 
done easily if there are no Regional Regulation or it’s called 
Qanun in Aceh, that has been stated to do spin-off policies 
rather than conversion policies. Because of that the 
establishment procces is almost violated the prevailing law, 
luckily PT. Bank Aceh has become the limited liability 
company and not listed as the regional development company 
so the procces to do general meeting of shareholders could be 
taken but still that qanun must be modified in these situation. 

2. The conversion policies of  PT. Bank Aceh could be a new 
breakthrough also evolutionary model that lead into another 
sharia bank establishment which would used the conversion 
policies not only because of its effectivity & efficiency in 
terms of process regarding the establishment itself, but more to 
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the development of sharia banking in indonesia that has so 
many potential and could increase their market share. Because 
in the aspects of religious & cultural perspective, majority of 
people in indonesia is moslem and their needs a system that 
deprive them from a doubt (bid’ah) and with our consumer 
protection law it complement the existing islamic law  

3. The government also needs provide the insight regarding 
islamic finance and also sharia banking to the society, it would 
be more effective that if the goverment had been used massive 
advertisement or even marketing to increase the possibilty and 
helped islamic banking development to had a better future, not 
only depending on the internal of sharia bank system itself.  
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BACKGROUND+

!  Islam&forbids&riba&practice,&so&it&was&established&the&
bank&without& interest& in&accordance&with& the&basic&
principles&of&Islamic&teachings.&&

!  Concept& of& Nat ional& Bank ing& System& is&
accommodates& dual& banking& system& that& enhance&
the& development& of& Islamic& banking& in& Indonesia.&
with&the&largest&&

!  Conversion& policies& of& PT.& Bank& Aceh& would& make&
them&as&one&of&largest&sharia&banks&in&Indonesia&&
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RESEARCH'QUESTIONS'

1.  How&to&Establish&Sharia&Bank&in&accordance&with&
the&banking&rules&and&regulations&that&prevails&in&
Indonesia?&

2.  Why&PT.&Bank&Aceh&choose&conversion&policies&to&
establish&sharia&bank&as&their&instrument&in&order&to&
do&sharia&banking&rather&than&any&other&way&of&
establishment?&&

3.  What&are&the&legal&implications&of&PT.&Bank&Aceh&
Syariah&establishment&using&conversion&policies?&&

&

Methodology**
Form*of*Research**

!  Normative*Juridical*Method**

Characteristic*of*Research**

!  Descriptive*research*analysis**

Data*Resource**

!  Primary*:*Interview,*Prevailing*Laws*&*Regulation*

!  Secondary*:*Books*&*Relevant*article*

!  Tertiary:*Dictionary*
*
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SHARIAH&BANK&

ESTABLISHMENT&&

Sharia&Commercial&
Bank&

a.  Principal&Permit&
b.  Bussiness&Permit&&

Spin7off,&Sharia&
Business&Unit&

Sharia&Business&
Unit&
&

Permit&of&
Establishment&&

Sharia&Rural&Bank&
a.  Principal&Permit&&
b.  Business&Permit&&

Conversion&Permit&
From&

Conventional&to&
Sharia&Bank&&

New&Sharia&
Commercial&Bank&

Spin7off&Permit&of&
Sharia&Business&
Unit,&Transfer&of&

Rights&&&
Obligation,&

Another&Type&of&Sharia&
Bank&Establishment&

&
Merger,&Consolidation,&

Acquisition&&&

BRIEF&HISTORY&of&BANK&ACEH&&

!  AUGUST&6,&1973:&REGIONAL&DEVELOPMENT&BANK&OF&
ACEH&(BPD&IA)&

!  FEBRUARY&5,&1993&:&REGIONAL&COMPANY.&REGIONAL&
DEVELOPMENT&BANK&OF&ACEH&(PD.&BPD&IA)&

!  MAY&7,&1999&:&LIMITED&LIABILITY&COMPANY&REGIONAL&
DEVELOPMENT&BANK&OF&ACEH&(PT.&BPD&ACEH)&

!  SEPTEMBER&29,&2010&:&PT.&BANK&ACEH&

!  SEPTEMBER&19,&&2016:&PT.&BANK&ACEH&SHARIAH&
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PT.$Bank$Aceh,$Details$of$Ownership$
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The$one$that$has$been$feared$in$these$conversion$processes$
is$in$the$terms$of$legality$because$the$long$time$ago$Bank$
Aceh$is$listed$as$Regional$Development$Bank$therefore$their$
needs$to$make$PERDA$or$Regional$Regulation$to$modified$
that$Regional$Regulation$which$has$been$listed$Bank$Aceh$
to$do$spin>off$process$

in$aceh$they’re$calling$that$(QANUN$No.4$Year$2014$
Regarding$the$establishment$of$Sharia$Bank$using$the$spin>
off$policies)$and$that$process$needs$approval$from$Aceh$
house$of$representative$therefore$the$process$would$be$
more$slowly$of$which$has$been$estimated.$$
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LEGAL%IMPLICATION%

Request'Permission'regarding'Changing'of'Business'Activity''

To'meet'clearance'requirements'of'change'from'the'
prevailing'law,'PT.'Bank'Aceh'perform'Extraordinary'General'
Meetings'dated'May'25,'2015'and'such'Amendment'
contained'in'their'article'of'association'among'others:'

'

LEGAL%IMPLICATION%

1.  The&Changing&of&bank&name&from&PT.&Bank&Aceh&
Become&PT.&Bank&Aceh&Sharia&The&way&that&has&
been&used&is&negative&confirmation,&therefore&the&
core&depositors&&&shareholders&has&been&invited&to&
1&event&to&give&information&about&the&change&of&
company&name;&

2.  Changes&in&the&purpose&and&objective&as&well&as&the&
Company's&operations&as&a&commercial&bank&
conducting&business&based&on&sharia&principle&
including&the&branches&also&the&asset&&&liabilities&&

&
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LEGAL%IMPLICATION%

3.##The#Shareholders,#the#board#of#director#and#its#executive,#
still#needs#fit#&#proper#test#in#the#procces#of#these#
conversion#by#the#relevant#authority#eventough#the#
parties#is#still#the#same.#there#also#several#change#in#the#
structural#position#which#exist#because#the#removal#of#
sharia#business#unit#division,#

#

LEGAL%IMPLICATION%

The$FSA$Decision$$

After$ the$ fit$ &$ proper$ test$ of$ the$ controlling$
shareholders,$ the$ board$ of$ directors,$ &$ sharia$
supervisory$board$also$the$requirement$of$conversion$
has$ been$ fulfilled.$ The$ Operating$ license$ for$ the$
conversion$ is$ determined$ by$ Financial$ Services$
Authority$ (OJK)$ decision$ of$ Board$ of$ Commissioners$
Number.$ KEPJ44/D.03/2016$ dated$ 1$ September$ 2016$
regarding$ the$ license$ Operations$ granting$ from$
Conventional$Commercial$Banks$to$Sharia$Commercial$
Bank,$after$the$request$permission$has$been$approved.$$

$
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LEGAL%IMPLICATION%

!  The$ Obligation$ of$ the$ Bank$ after$ The$ license$
operation$has$been$granted$

!  Conducting$Sharia$Banking$after$60$days$the$permit$
is$valid$$

!  PT.$ Bank$Aceh$ shall$ carry$ out$ the$ conversion$of$ all$
assets$ and$ liabilities$ were$ previously$ using$
conventional$contract$become$assets$and$liabilities,$
which$ use$ sharia,$ the$ longest$ is$ 360$ days.$
Converting$conventional$contract$coincides$with$the$
renaming$of$the$company$$

LEGAL%IMPLICATION%

!  The$way$that$has$been$used$in$related$to$the$
conversion$is$agreement$between$the$shareholders$
that$if$there’s$something$happen$in$these$transistion$
period$then$the$shareholders$must$prepared$to$
increased$the$capital$of$PT.$Bank$Aceh$itself.$the$
customer$that$has$been$reject$the$conversion$
policies$protected$under$the$prevailing$customer$
protection$law$therefore$the$bank$must$fulfilled$their$
right$&$obligation$to$the$customer,$either$its$
financing$that$still$used$the$conventional$system$
change$into$sharia$or$find$another$bank$for$the$
customer$itself.$
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CONCLUSION(

!  The$conversion$process$has$been$used$the$
prevailing$law,$based$on$the$draft$Article$of$
Association$also$the$change$regarding$article$of$
association$thereafter$by$the$authorized$notary$and$
ministry,$with$markets$share$&$the$ability$of$Bank$
Aceh$itself$has$been$able$to$do$the$conversion$
proccess$proved$by$their$ability$to$do$so$$

$
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CONCLUSION(

The$General$Meeting$of$$Shareholders$then$decided$why$the$
conversion$policies$is$used:$$

!  The$will$of$Governor,$as$the$controlling$shareholders$
which$seeing$the$potention$of$islamic$banking$in$
indonesia$$$$

!  The$Procces$is$used$survey$and$involved$customer$also$
the$society$and$they’re$agree$with$the$conversion$policies$$

!  The$will$of$the$core$depositor$of$PT.$Bank$Aceh,$which$has$
been$invited$in$1$event$to$give$information$about$the$
changing$of$its$bussiness$activity$then$the$majority$of$
shareholders$are$agree$with$the$conversion$policies$

$

$
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CONCLUSION(

The$Shareholders,$The$Board$of$Director$and$its$executive$
still$needs$fit$&$proper$test$eventhough$they$are$the$same$
person$as$before,$there$is$only$a$change$in$the$structural$
position$which$exist$because$the$removal$of$sharia$business$
unit$division,$because$the$abilty$of$Bank$Aceh$itself,$The$
assets,$Controlling$shareholders$&$core$shareholders$
competency,$which$has$more$than$adequate$to$do$
conversion.$$$

$
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RECOMMENDATION+

!  The$Conversion$process$of$PT.$Bank$Aceh$could$have$
been$done$easily$if$there$are$no$Regional$Regulation$
or$it’s$called$Qanun$in$Aceh,$that$has$been$stated$to$
do$spin@off$policies$rather$than$conversion$policies.$
Because$of$that$the$establishment$procces$is$almost$
violated$the$prevailing$law,$luckily$PT.$Bank$Aceh$has$
become$the$limited$liability$company$and$not$listed$
as$the$regional$development$company$so$the$
procces$to$do$general$meeting$of$shareholders$could$
be$taken$but$still$that$qanun$must$be$modified$in$
these$situation.$
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RECOMMENDATION+

!  The$conversion$policies$of$$PT.$Bank$Aceh$could$be$a$
new$ breakthrough$ also$ evolutionary$ model$ that$
lead$ into$ another$ sharia$ bank$ establishment$which$
would$ used$ the$ conversion$ policies$ not$ only$
because$ of$ its$ effectivity$ &$ efficiency$ in$ terms$ of$
process$regarding$the$establishment$itself,$but$more$
to$ the$ development$ of$ sharia$ banking$ in$ indonesia$
that$has$so$many$potential$and$could$increase$their$
market$share.$Because$ in$the$aspects$of$religious$&$
cultural$perspective,$majority$of$people$in$indonesia$
is$moslem$and$their$needs$a$system$that$keep$them$
away$from$a$sin$$

$

$
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In 1998-1999 to get scholarship from United Nations Population 
Fund (UNFPA) to follow Global Program Training in Population and 
Sustainable Development at Cairo Demographic Center (CDC), 
Egypt, for the title Post Graduate Diploma. In 2000 registered as a 
lecturer in the establishment of law faculty Muhammadiyah 
University of Luwuk, Banggai Regency, Province of Central 
Sulawesi. 

Since study in the university until now,  to become as an author 
in newspaper and magazine such as in Pedoman Rakyat Newspaper, 
Republika Newspaper, Pelita Newspaper, Jayakarta Newspaper, 
Wydia Magazine (Scientific Magazine of L2Dikti III Jakarta), Journal 
Spektra (Scientific Magazine of As-syafi’iyah Islamic University), 
Journal Jurisdictie (Scientific Magazine of Faculty of Law As-
syafi’iyah Islamic University), and Journal Veritas (Scientific Journal 
of Master Program Faculty of Law As-syafi’iyah Islamic University). 

Beside that to be member of Indonesia Moslem Intellectual 
Associated (ICMI), Civil Servant Organization (KORPRI), Corps 
Alumni Islamic Moslem Association (KAHMI), Indonesia Advocate 
Associated (AAI).  In 2015-2020 became Chairman of the Higher 
Education Division of  Syarikat Islam Organization. 

From married with Eha Nurhayati to have two children namely: 
Afif Alamsyah Makarao and Firly Fatharani Hafizha.  

Until now has been published some books in Indonesian 
language namely: (1) Private Process Law; (2) Narcotic Crime; (3) 
Criminal Process Law in Theories and Practices; (4) Indonesia 
Criminal Law Reform (Study concerning Punishment Models 
Especially Lashing Punishment as a model of Punishment); (5) 
Aspects of Environmental Law; (6) Press Law in Indonesia; (7) Anti 
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Monopoly Law in Indonesia. 8. Business Law, Publisher PT. 
Gramedia, Jakarta 2010. 9. Forestry Law in Indonesia, PT. Rineka 
Cipta, Jakarta, 2011. 10. Local Government Law in Indonesia, PT. 
Rineka Cipta, Jakarta, 2011. 11. Law on Consumer Protection in 
Indonesia, Academia Publishers, (Gramedia Group), Jakarta, 2012. 
12. Law of Cooperatives, Micro, Small and Medium Enterprises in 
Indonesia, Academia Publishers, (Gramedia Group), Jakarta, 2012. 
13. Law on Child Protection and Elimination of Domestic Violence. 
PT. Publisher Rineka Cipta, Jakarta. 2013 14. Law of Combating 
Terrorism Crimes in Indonesia, Cakrawala Publishers, Jakarta. 15. 
The Law of Independence Expresses Opinions in Public, PT. Kreasi 
Wacana Yogyakarta. 2016 16. Law of Fiduciary Security in 
Indonesia. PT. Rajawali Press. 2018. 
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